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Combining the Gift and Estate Taxes 


Resulting in 
tremendous 
simplification 
and in elimi- 
nation of tax 
avoidance 


By GEORGE T. 
ALTMAN* 





tance taxes, one can also trace their avoidance 

by means of gifts inter vivos. The patchwork 
of the federal estate tax law is a record of the strug- 
gle of Congress to prevent that avoidance. Gifts in 
contemplation of death, gifts to take effect at or after 
death, gifts with income reserved, gifts by way of 
transfers in trust with powers retained—one by one 
these were brought within the scope of the estate 
lax to prevent estates from leaking out before the 
owner’s death would throw them into the estate tax 
hamper. In 1932 the gift tax was added. ‘Tried 
under the 1924 Act and then discarded, it was now 
set up in a structure cumulative from year to year 
so as to place the gifts made by an individual during 
his life in the rate brackets that would be applicable 
to them if they were all made at one time. Thus 
the new gift tax had all the effect of a separate estate 
tax on the total of an individual’s gifts inter vivos. 


lt may be observed that gifts inter vivos were sub- 
jected to the estate tax proper only if they bore some 
earmarks of being substitutes for testamentary <is- 
position. To reach all gifts inter vivos regardless of 
their apparent purpose a separate gift tax was en- 
acted. It is evident that the notion prevailed that 
pure gifts in no way related to the decedent’s death 
could not be classified for tax purposes with the 
transmission of property at death. 

The result has been a complexity and verbosity of 
statute, and a judicial play with words reminiscent of 
the scholasticism of the Middle Ages. To the word 
“revoke,” Congress was compelled by a decision of 


\ S FAR back as one can trace estate and inheri- 
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the Supreme Court ' to add the word “terminate.” 
A power exercisable as settlor was held not to include 
a power exercisable as trustee, even though the very 
instrument made the settlor also trustee,? so that 
Congress was compelled to add the words “in what- 
ever capacity exercisable”. Again, the act was held 
to cover only a power reserved in the trust instru- 
ment and not one arising thereafter,® so that Congress 
was called upon to add the words, “without regard 
to when or from what source the decedent acquired 
such power”. Strange, indeed, it was that where, 
under the act, a gift in trust was includible in the 
gross estate if revocable by the settlor or by him 
together with “any person”, “any person” was held 
to mean “any person,” including even a beneficiary.* 
That beneficiary in the particular case was the hus- 
band of the settlor. He was entitled to the income 
after the settlor’s death, with power to invade the 
corpus, and to the corpus itself on termination of 
the trust. Obviously, to the extent of his interest, 
his consent to a revocation would amount to a return 
gift. The Supreme Court, however, reasoned that 
he might be “amenable to persuasion” or be “induced 
to consent to a revocation in consideration of other 
expected benefits from the grantor’s estate”. ‘There 
is no telling what “persuasion” can do; and even 
the Brooklyn Bridge can be had for sufficient “con- 
sideration”. Those very words destroy the notion, 
as far as the husband’s interest was concerned, that 
a power at all was reserved; and surely there must 
be a power before there can be a power exercisable 
together with any person. 


Classification of Pure Gifts with 
Transfers at Death—Now Constitutional 


LL of this tweedledum versus tweedledee has 

resulted from the efforts of Congress to include in 
the gross estate, subject to the estate tax, every 
transfer during life that might have been used as 
a substitute for testamentary disposition, yet with- 
out including pure gifts wholly unrelated to the fact 
of death. Not that Congress was opposed to taxing 
such gifts; for it has established a gift tax. It is 
rather that the notion prevailed, as already stated, 
that pure gifts could not be included under an estate 
tax. The notion was an important factor, for ex- 
ample, in the decisions holding unconstitutional a 
conclusive presumption that a gift made within a 
certain number of years before death was made in 
contemplation of death.’ Its origin lay in the nat- 
ural distinction between transfers of testamentary 





1 Helvering v. Helmholz, 296 U. S. 93. 

2 White v. Poor, 296 U. S. 98. 

3 Ibid. 

* Helvering v. City Bank Farmers Trust Co., 296 U.S. 85. 

5 Heiner v. Donnan, 285 U. S. 312; Schlesinger v. Wisconsin, 270 
VU. S. 230. 
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character and pure gifts inter vivos. A gift purely 
inter vivos is voluntary; a testamentary transfer is 
a submission to fate. They both, nevertheless, con- 
stitute transfers of estates, a process by which the 
accumulated industry of one individual becomes the 
windfall of another. Whether the transfer is inter 
vivos or at death, the result is the same; and surely 
it is not arbitrary to ground a classification on the 
result without regard to the means. At least, so 
the Supreme Court has now decided. In Helvering 
v. Bullard, 58 S. Ct. 565, decided February 28 of this 
year, that Court made it clear that it was no violation 
of due process to classify pure gifts inter vivos with 
transfers at death. 

There is no need any longer to make the statute 
a book of synonyms and to reduce the courts to semi- 
nars of medieval schoolmen, who debated whether 
ten or a hundred angels could dance together on the 
head of a pin. If gifts inter vivos and transfers at 
death may be classified together then let the dis- 


tinction be cast aside and reason be returned to the 
law. 


It is not suggested that the property transferred 
by gift be simply included in the gross estate on 
the decedent’s death and the estate tax computed on 
the aggregate. That would create administrative 
difficulties. If the property transferred by gift is 
valued as of the date of the decedent’s death, indentifi- 
cation would be a tremendous problem. Thus, sup- 
pose a decedent who died in 1937 had made a gift to 
his son of certain stocks in 1920. Between 1920 and 
1937 the stocks may have gone through innumerable 
exchanges, and sales followed by reinvestment of 
proceeds. There may have intervened losses and 
recoveries, and inter vivos and testamentary trans- 
fers by the donee. Tracing the subject of the gift 
through to the date of the decedent’s death may in 
many cases be entirely impossible. If the property 
is valued instead as of the date of the gift, the prob- 
lem of identification would be eliminated, but the 
problem of collection of the tax might make the tax 
absurd. The property might in fact have been dissi- 
pated by the time of the decedent’s death and there 
be nothing left but a memory. If in that case the 
property passing at death is small in comparison 
with the amount of the gifts that were made during 
life, there would appear the monstrosity of a large 
estate tax with no property out of which it could be 
collected. This method of valuing property trans- 
ferred during life as of the date of the transfer has 
been used. In a case, however, where property has 
fallen greatly in value, or become worthless, between 
the date of the gift and the date of the decedent’s 
death, the levy of a tax at the decedent’s death based 
on the value at the date of the gift would raise a 
serious question of due process, despite the Supreme 
Court’s present shyness with respect to that provi- 
sion of the Bill of Rights. 


It is obvious, then, that any practical scheme for 
combining all gifts inter vivos with transfers at death 
under one tax would have to place the valuation of 
any property and the assessment of the tax with re- 





® Chambers v. Lamb, 199 Pac. 33, 186 Cal. 261; In re Harris 
Estate, 240 N. Y. S. 706. In both of these states the statute now 
provides that the valuation of property transferred during life 
shall be determined as of the date of death. 
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spect thereto at the same or nearly the same date. 
That date, moreover, in order to avoid the difficulty 
of tracing the property over a long period, would 
have to be close to the date of the transfer. It is plain 
that there suggests itself the cumulative structure of 
the present gift tax, with the year of the decedent’s 
death as the final year. 


Inclusion of Past Gifts in 
Computation—Validity 


UST how far the tax could be made retroactive is 

not clear. It has been held that property other- 
wise beyond the reach of a state inheritance tax because 
beyond the borders of the taxing state could be 
included for the purpose of determining the rate. 
It might follow that gifts made prior to the date of 
enactment of the act, while not otherwise includible, 
could be included for the purpose of determining the 
rate. That is all that would be necessary under the 
cumulative scheme; for under that scheme gifts made 
in prior years are included only for the purpose of 
determining the brackets in which the gifts in the 
current year must fall. The reasoning may at first 
sight seem specious. It might be contended that to 
include gifts made prior to the enactment of the act 
in computing the rate is indirectly to tax such gifts. 
There is, however, a difference. If on the decedent’s 
death no property passes, there is no tax at that time 
under the cumulative scheme regardless of the 
amount of prior transfers. Thus the prior transfers 
would not in themselves be taxed; and it would seem 
only fair to classify transfers at death, for the pur- 
pose of determining the brackets into which they 
should fall, in accordance with the total amount of 
transfers the decedent has made during his life and 
at his death. In any case, it is a question of due 
process, and as the cases cited indicate, the Supreme 
Court has not been disposed to fetter the taxing 
power with any doubtful application of that consti- 
tutional prohibition. 


To apply, however, such a tax combining gifts 
inter vivos with transfers at death so as to include 
in the computation of rates gifts made prior to the 
present gift tax law would result in serious adminis- 
trative difficulties. Discovery of the gifts made prior 
to that time, in the case of pure gifts inter vivos, 
would be impracticable. Gifts made after the enact- 
ment of the present gift tax law, on the other hand, 
that is, after June 6, 1932, could be determined from 
the gift tax returns already filed. 


Computation of Tax—Example 


UPPOSE, then, a decedent dying July 1, 1939, 
has made the following gifts: 


1932 (after June 6) $ 60,000 
i vier sesikayttcs 70,000 
ee - i ; 410,000 
1935 .. ad as ' 10,000 
ET _ 10,000 
1937 . ae oe 
1938 .. nem ' 20,000 
1939 (to date of death) . __ 50,000 
‘Total .. ee $630,000 





7 Maxwell v. Bugbee, 250 U. S. 525. See also Great Atlantic & 
Pacific Tea Co. v. Grosjean, 57 S. Ct. 772, holding that the rate 
of a chain store tax may be based on the entire number of stores 
including those located outside the taxing state. 
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It might be assumed that in arriving at these 
amounts the specific exclusion, now $5,000, with re- 
spect to each donee each year was given effect. Like- 
wise, it might be assumed that gifts to charity, and so 
forth, were deducted. The amounts shown, how- 
ever, would be before deduction of the cumulative 
specific exemption, now $40,000. Suppose now there 
is but one set of rates applicable alike to gifts inter 
vivos and transfers at death, and that the decedent 
has paid the gift taxes on the amounts shown in the 
above schedule in accordance with the scheme of the 
present gift tax law. Suppose, also, that the net 
estate at death was $500,000. That amount would 
include no transfers which were completed gifts be- 
fore death and therefore properly included in the 
amounts shown above for gifts inter vivos. Nor 
would a specific exemption have been deducted. The 
estate tax would then be determined as follows: 


Net estate at death ........... .......$ 500,000 
Gifts inter vivos in accordance with gift 





Reais MP RAREERS 5 ce lst nal teh Suse aha 630,000 
Net transfers before deducting specific 
IIE i ad Sten es seat om $1,130,000 
Specific GXG@mpttion: .... <. 66d csnaeeen 40,000 
Net @ransfers. ...o< css cede ccskenon $1,090,000 
Gross tax thereon at current rates (as- 
suming present estate tax rates) .......... . $251,400 
Deduction on account of gifts iter 
CIVOS : 
Gifts inter vivos before deducting specific 
OIE, Sirsie sca ode vc0 Pood nance en 630,000 
Less specific exemption .............. 40,000 
Net gifts inter vivos ................. $ 590,000 
Deduction therefor on basis of same 
rate schedule used in peed gross 
tax above .... eR ety, Nee BS BENE OE Te $110,300 
Estate tax on transfers at death . . $141,100 


In determining the net estate, deductions could be 
allowed for property received by the decedent as 
donee or legatee within the preceding five years. 
Credit against the tax could be allowed for state 
inheritance taxes paid. But there would be no need 
for a credit for gift taxes paid by the decedent. Nor 
would it be necessary to distinguish pure gifts from 
gifts in contemplation of death, or from the many 
other substitutes for testamentary disposition. 
Every transfer would be taxable in the year in which 
it became complete. Statutory provision in this re- 
spect would be unnecessary. The courts could, and 
have already, established principles determining 
when a transfer is or is not complete.® 


Rate Variation Between Gifts 
and Transfers at Death 


HE rates could possibly be shaded a little in the 
case of gifts inter vivos to offset the advantage of 
postponement of the tax in the case of transfers at 
death. But the difference should not be made great 





8 See Hoey v. Hesslein, 91 Fed. (2d) 954, cert. denied, 58 S. Ct. 
284; Burnet v., Guggenheim, 288 U. S. 280. 
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enough to create a temptation for substitutes for 
testamentary disposition in order to avoid estate 
taxes. Such a difference in rates would not affect 
the structure of the tax. Thus, suppose in the above 
example that the rates applicable to gifts inter vivos 
were only 80 per cent of the rates applicable to trans- 
fers at death. The total tax paid on the net gifts 
inter vivos would thus have been only $88,240, instead 
of $110,300 shown above as deducted on account of 
such gifts in computing the tax on transfers at death. 
Nevertheless, that deduction would still be $110,300. 
In other words, in computing the tax on transfers at 
death the deduction, on account of gifts inter vivos, is 
computed under the same rate schedule as that used in 
computing the gross tax, even though a lower 
schedule was used in computing the tax actually paid 
on the gifts inter vivos. 

It is the same situation precisely as now arises in 
computing the gift tax for a year in which rates have 
been increased, where gifts have been made in prior 
years. A gross tax is computed first on the accumu- 
lated amount of gifts up to the end of the current 
year. Then a deduction is taken computed on the 
amount of gifts up to the beginning of the current 
year. But this deduction from the gross tax is com- 
puted at the same rates as the gross tax, even though 
lower rates had actually been paid on the gifts up 
to the beginning of the current year. In this way 
gifts made in prior years are taken into consideration 
only for the purpose of determining the brackets in 
which the gifts made in the current year should fall. 
Likewise, in connection with transfers at death gifts 
inter vivos would be given effect only for the purpose 
of determining the brackets in which the transfers 
at death should fall. As gifts accumulate from year 
to year they rise into higher and higher brackets; 
and transfers at death would be placed on top of 
them all. Thus combining the gift and estate taxes 
under one cumulative structure has the effect of con- 
densing both taxes into the structure of what is now 
the gift tax, with the transfers at death treated as the 
final gifts. 


The result would be a tremendous simplification 
of both taxes, and an elimination of tax avoidance in 
connection with the estate tax. Tax avoidance is 
no boon to taxpayers in general. Every dollar that 
is saved in that way must be made up by an increase 
in rates; and a premium must be paid in the addi- 
tional cost of administration which tax avoidance 
necessarily entails. Each taxpayer thinks of course 
that he is shifting the burden to other taxpayers; but 
the others will do the same thing, and in the long 
run all may lose. Nor is complexity of the law any 
satisfaction. Some provisions which have been 
added to the tax laws of late for the purpose of pre- 
venting tax avoidance have the appearance rather 
of some savage incantation. The judicial responses 
which they may be expected to evoke, if the past is 
any criterion, will rise to no higher dignity. Not 
that simplicity is always the best guarantee of jus- 
tice; but where it is consistent with justice it is an 
assurance that justice will be done. 

































The 


Depletion 
Allowance 


is the more interesting and current because of 
the current recession in business, followed by, 
or caused by, the stock market slump. Various 
causes are ascribed for that phenomenon, and many 
thoughtful people, as well as thoughtless people, 
attribute it, in whole or in part, to the federal system 
of taxation. It is probable that the vast volume of 
foreign money used in the stock market, and with- 
drawn because of war scares, played a large part in 
the slump; but there is no gainsaying that many of 
the factors of taxation contributed to it. 
The statute on capital gains and losses is receiv- 
ing the most earnest consideration of the legislators, 
and some illuminating figures have been adduced. 


r NVHE subject of taxation, always a lively subject, 


Tax on Capital Gains and Losses 


eS exaggerated ideas prevail on this subject. 
In 1928 the national tax from capital gains and 
losses was $576,000,000 and from all other sources 
$588,000,000. But in 1930, Government sustained a 
net loss under this statute of $15,000,000 while the 
revenue from other sources was $491,000,000. A net 
loss continued in 1931 and 1932. The years 1933 and 
1934 produced a small amount of money from this 
source of revenue, and in 1935 it rose to $85,000,000, 
while the national tax from other sources was 
$572,000,000. Thus, it would appear that the opera- 
tion of this statute has a direct relation to the busi- 
ness of the country. 

It is quite probable that some changes will be 
enacted in the capital gains and losses statute. Surely, 
the inexcusable and unexplainable inhibition which 
prevents the taxpayer’s charging losses against gains 
should be eliminated. 


Stock Market Slumps 


N AMERICA, we have been treating stock market 
slumps as a matter of course—like the seasons. 
American psychology seems to have been based on 
stock market debacles as inevitable; but our real 





* Member, House of Representatives, from Oklahoma, 
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assets have not diminished. The actual assets of 
our companies have not been changed. Stocks in 
oil companies have taken spirited nose-dives, but the 
companies have just as much production as ever. 
Our wealth depends upon the value of our products 
and the demand for them. The demand for our oil 
products depends upon the financial resources of the 
consumers. If the country had followed its historic 
course, and the whole public had taken fright at the 
stock market slump, and the consumer of goods had 
started from the bank to the sock with his money, 
all business men in America would have been ad- 
versely and seriously affected. I remember well in 
Tulsa during the depression how bare the streets 
were of cars after the bank holiday was declared 
the people were not spending their savings for 
gasoline. 

Stocks went down almost as dizzily last fall as 
they did in 1929. Yet the streets of our towns were 
filled with people—and automobiles, going places 
and doing things. The great American public in 
general was not taking aspirin and shuddering and 
thinking about their bank deposits when they saw 
a stock ticker or market report. The average man 
and woman—the market—in the main continued 
their life as before. They had confidence in their 
banks because they of the consuming public had 
their bank deposits insured by the government. The 
Federal Depositors Insurance Law is a monument 
to sound American thinking. We should be grateful 
tor if. 


The “Hot Oil” Act 


ESIDES safeguarding the market in the man 
ner I have stated, the Congress has enacted 
another law which affected the people,—namely, the 
Hot Oil Statute. Everyone knows what the unchecked. 
pirate practices of the hot oil producers were doing 
to the industry. Legitimate business, willing to pay 
a fair price for oil, could not compete with the 
thieves who stole oil in million dollar quantities an« 
sold it at any price they could get. I repeat, we 
can be grateful for this Administration’s activity in 


May, 1938 


protecting our market by bank insurance and pro- 
tecting it from collateral attack by the hot oil 
producers. Let’s look at the reports on consumption, 
rather than to the stock ticker. When American 
opinion finally decides that the stock market does 
not reflect how much America is worth, constructive 
thinking will have taken a great step. 

I have been asked to discuss the statutory deple- 
tion allowance. It is an interesting subject, one not 
capable of actual mathematical calculation; but the 
rules upon which it is based must be laid down upon 
estimate and calculation, coupled with experience 
by the industry and the reflections of the courts and 
the legislative bodies. 

No pretense is made of introducing to you any- 
thing new or unusual in the presentation, because 
the subject matter has been touched upon by the 
best minds in the country, and every phase of the 
subject has been thoroughly explored, discussed. 
and digested. The courts have decided it; the legis- 
lators have looked into it; the Treasury Department 
has made the most exhaustive study of the subject; 
the Congress has considered it many times. Many 
articles and speeches have heretofore been prepared 
relative to this important matter, all with the result 
that the present statute has been regarded as suffi- 
cient and satisfactory. 


The Depletion Allowance and Tax Evasion 


ENEWED interest in the subject of depletion 

is current because, notwithstanding the fact 
that in 1933 the Treasury recommended its revision, 
which advice Congress declined to follow; the Presi- 
dent, at the instance of the Treasury Department, 
recommended in his message on tax evasion in June, 
1937, that the depletion clause be revised, and sent 
to the Congress a message dealing with the preven- 
tion of income tax evasion. Therein was set forth 
a letter from the Secretary of the Treasury which 
had been addressed to the President under date of 
May 29, 1937. After having enumerated eight de- 
vices of alleged tax evasion or avoidance, the Sec- 
retary of the Treasury then said: 


“In addition to these cases of moral fraud, there are 
three other major instances in which the law itself per- 
mits individuals and corporations to avoid their equitable 
share of the tax burden. 


“1. Percentage Depletion 


“This is perhaps the most glaring loophole in our present 
revenue law. Since 1928 large oil and mining corporations 
have been entitled to deduct from 5 to 27% per cent of 
their gross income as an allowance for the depletion of 
their mines or wells, and the deduction may be taken, even 
though the cost of the property has been completely 
recovered. Thus, in 1936 one mining company deducted 
nearly $3,000,000 under this provision, although it had 
already completely recovered the cost of its property. The 
amount of the deduction is a sheer gift from the United 
States to this taxpayer and its stockholders, and the reve- 
nue that we lost thereby was $818,000. Similar annual 
losses of revenue in the cases of a few other typical com- 
panies are $584,000, $557,000, $512,000, $272,000, $267,000, 
$202,000, and $152,000. The estimated annual loss of rev- 
enue due to this source alone is about $75,000,000. I recom- 
mended in 1933 that this provision be eliminated but nothing 
was done at that time and it has since remained unchanged.” 


A recent challenge originally arose during the 
deliberations of the 73d Congress while a general 
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revision of the federal tax laws was under considera- 
tion. It is a forthright challenge. 


Consequently, although much has been written, 
said, and thought on the subject, it is of interest to 
re-state the issues and retrace the history of the 
depletion clause now on the statute books, as well 
as the basic reasons for its existence. 


Until reduced to possession, minerals are in un- 
known quantities, except for estimates. Oil, being 
fugacious in its nature is even a more difficult sub- 
ject of calculation. Unlike merchandise in exact 
quantities, which may be bought and sold with ex- 
actitude, oil production is only certain when it is 
brought to the surface in quantities. Nevertheless, 
its owner, who has the exclusive right to explore for 
it, has a property interest in it which is properly 
taxable by the government. This property owner- 
ship is as certain as the title to merchandise, and as 
certainly taxable, but the method must necessarily 
be different. 


No one would claim that the owner of a carload 
of flour should be taxed for income upon every unit 
sold, because that would result in the taxation of 
capital, always held by the courts to be in violation 
of the constitutional provision against taxation of 
capital. The Sixteenth Amendment only provides 
that Congress shall have the power to levy and col- 
lect taxes on incomes. Obviously the disposal of 
capital assets is not income, properly taxable. 


No less a personage than Justice Brandeis in U. S. 
v. Ludey, 274 U. S. 608 (1926), sustained this theory. 
His statement was most definite. He said: 


“The depletion effected by operation is like unto the 
using up of raw material in making the product of a 
manufacturing establishment. As the cost of raw material 
must be deducted from the gross income before the net 
income can be determined, so the estimated part of the 
reserve used up is allowed. 


“The fact that the reserve is hidden from sight presents 
difficulties in making an estimate of the amount of the 
deposits. The actual quantity can rarely be measured. It 
must be approximated. And because the quantity originally 
in the reserve is not actually known, the percentage of 
the whole withdrawn in any year, and hence the appro- 
priate depletion charge, is necessarily a rough estimate. 
But Congress concluded, in the light of experience, that 
it was better to act upon a rough estimate than to ignore 
the fact of depletion. * * * 


“The proviso limiting the amounting of the deduction 
for depletion to the amount of the capital invested shows 
that the deduction is to be regarded as a return of capital, 
not as a special bonus for enterprise and willingness to 
assume risks. It is argued that, because oil is a fugacious 
mineral, it cannot be known that the reserve has been 
diminished by the operation of wells. Perhaps some land 
may be discovered which, like the widow’s cruse, will afford 
an inexhaustible supply of oil. But the common experience 
of man has been that oil wells, and the territory in which 
they are sunk, become exhausted in time. Congress, in 
providing for the deduction for depletion of oil wells, acted 
on that experience.” 


Since in recent years so many words have been 
bandied about, such as “dictator,” “radical,” ‘“com- 
munist,” in a rather thoughtless manner, these ap- 
pellations often being used to suit the occasion or 
the whim of the one making the statement, I take 
more or less mischievous pleasure in citing the deci- 
sion by Justice Brandeis. As you know, he was at 
one time known as a great radical. His confirmation 
to the Supreme Bench was bitterly opposed. So it 
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is a paradox to be citing the utterances of a one-time 
radical to a conservative group, especially when the 
conservative group can now view his decision with 
such great satisfaction. It depends upon the point 
of view! 

It would seem to be sound reasoning, from the 
various decisions of the courts, as well as inherent 
judgment, that any attempt of Congress to abandon 
depletion or its equivalent, would be in violation of 
constitutional rights of the taxpayer. Changes, of 
course, could be made to assist in the process of 
taxation, or in the rates. An unreasonable discrim- 
ination, say in the form of a rate or a rule, which 
would result in the impairment of capital under the 
guise of an income tax, would conflict with consti- 
tutional authority. 


Historical Development of the 
Depletion Allowance 


SKETCH of the history of the development of 

the depletion allowance is interesting at this 
juncture. No reference is made in the excise tax 
law of 1909 for depletion of wells or mines, but the 
Treasury Department held that the depletion was 
properly deducted from gross income, and that De- 
partment took special notice of depletion in its 
Treasury decision of 1910. This illustrates that, even 
before the income tax amendment to the Federal 
Constitution was passed, the Bureau took cognizance 
of the correctness of the theory discussed by Judge 
Brandeis. 


After the first income tax statute was passed, the 
subject of depletion was not thoroughly worked out, 
and not until 1916 did the word “depletion” first 
occur in a federal tax law, and oil and gas wells 
were allowed a “reasonable allowance for actual 
reduction in flow and production.” 


Then in 1918 the depletion clause began to assume 
more definite form: 


“In the case of mines, oil and gas wells, other natural 
deposits, and timber, a reasonable allowance for depletion 
and for depreciation of improvements, according to the 
peculiar conditions in each case, based upon cost, including 
cost of development not otherwise deducted: Provided, 
That in the case of such properties acquired prior to March 
1, 1913, the fair market value of the property (or the tax- 
payer’s interest therein) on that date shall be taken in lieu 
of cost up to that date: Provided further, That in the case 
of mines, oil and gas wells, discovered by the taxpayer, 
on or after March 1, 1913, and not acquired as the result 
of purchase of a proven tract or lease, where the fair market 
value of the property is materially disproportionate to the 
cost, the depletion allowance shall be based upon the fair 
market value of the property at the date of the discovery, 
or within 30 days thereafter.” 


This, of course, was discovery value depletion, as 
distinguished from cost depletion. The most ex- 
haustive hearings have been had on the subject, and 
distinguished members of the House and the Senate, 
such as Congressman Campbell of Kansas, Mondell 
of Wyoming, and White of Ohio, discussed the sub- 
ject in the House; and in the Senate—Reed and Pen- 
rose of Pennsylvania, Gore and Harold of Oklahoma, 
and Simmons of North Carolina—then and at later 
times, rendered valuable services to the government 
and the taxpayers in their discussions of this subject 
in the Senate. To attempt to review their discus- 





May, 1938 


sions in this short exposition would not be advisable. 
They are admirably set forth by Russell Brown, 
General Counsel of the Independent Petroleum 
Association of America, in his recent pamphlet on 
the subject. 


Discovery Value Depletion 


HE plan of discovery value depletion was not 

only carried in the Act of 1918, but in the Acts 
of 1921 and 1924. A very complex system was de- 
vised, intended to assure the discoverer of a new 
mineral or oil property certain returns on his invest- 
ment, but making these deductible from his income. 
But the machinery to apply these discovery deduc- 
tions was so complicated, as well as so slow, that 
Congress, in 1926, adopted the percentage system, 
which has since been followed, allowing 271% per cent 
of the gross income, limited to 50 per cent of the 
net income. This statute has been continued in the 
Revenue Acts of 1928, 1932 and 1934. 

Each dry well driven in the search for oil is as truly 
a part of a producing well which may ultimately be 
found as are the first few feet of that final well itself. 
All these dry wells are just successive steps in the 
process of discovering an oil well. They represent 
a capital investment which is properly chargeable 
to the cost of the producing well. 

Any depletion deduction which does not take into 
consideration the full amount of investment of cap- 
ital, which was necessary in order to bring in a 
producing well, would be inequitable and confisca- 
tory. The mere expenditure involved in the drilling 
of a producing well represents only a portion of the 
capital which must be invested before that produc 
ing well can be located and drilled. 

If depletion allowances are to be based solely 
upon cost, then due consideration must be given to 
all the preliminary outlays of capital which are in- 
volved. Before an operator can prospect in an area 
he must secure a block of leases and clear up titles 
before he can drill a well. All this involves a cap- 
ital investment just as much as the actual work of 
drilling. 

Where surface geology and geophysics give no 
indication of the folding and closure necessary to 
trap oil, the only practical method by which oil pools 
can be located in any section is through actual drill- 
ing. There are many instances in which ten to 
twelve dry holes have been drilled before oil struc- 
tures were definitely located and producing wells 
brought in. The cost of drilling a well, regardless 
of whether it is dry or a producer, may range as 
high as $150,000. Whatever the cost of all these 
wells might be, plus the preliminary expenditures 
in securing leases, etc., these are actually necessary 
investments in order to secure an oil well. Without 
those expenditures there might be no discoveries 
whatever. If producers are forced to write off all 
these capital expenditures as loss and are not 
allowed consideration of them through application of 
a proper and adequate depletion allowance, then in 
a very short time the producer’s capital will be 
exhausted in most cases. It is only the fact that 
they were able to take a substantial percentage de- 
pletion on properties which were actually producing, 
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that operators have been enabled to continue in busi- 
ness after their preliminary wild cats resulted in 
nothing more than dry holes. 

Senator Reed of Pennsylvania showed the prac- 
tical necessity for the percentage depletion system, 
as against the discovery value depletion system in 
his discussion in the Senate: 


“The Treasury Department selected at random 50 tax- 
payers engaged in the production of petroleum for the 
three-year period 1918, 1919 and 1920, and again for the 
three-year period 1921, 1922, 1923. The result shows the 
percentage of depletion to gross income for those years, 
and I ask the Senators to follow the figures carefully 
because some of them are pretty startling. 

“Tn 1918 the gross income was $15,900,000. I will omit 
the odd figures. The depletion allowed for net income was 
$5,195,000. In other words, 32 per cent of the gross 
income of those taxpayers was excluded from the pay- 
ment of income tax that year. In 1919 the gross income 
of the 50 taxpayers was $26,748,000, while the depletion 
allowances were $11,169,000, or 41.76 per cent of their 
income. In 1920 their gross income was $57,984,000 and 
the depletion allowances $21,640,000, or 37 per cent of 
the income. The average amount of the reduction from 
their gross income in that three-year period was 37.75 
per cent.” 

Attention here must be called to the fact that on 
account of such situations as described by Senator 
Reed’s figures, the Treasury Department itself be- 
came thoroughly impatient with the burden of en- 
forcing the discovery value depletion allowances, 
and was the first to urge that percentage depletion 
be substituted for discovery depletion. The Treas- 
ury concluded that, under the theory of percentage 
depletion, the government would realize as much 
in taxes with less burden on the part of the Treas- 
ury Department, and less opportunity for fraudulent 
returns. While the Treasury did not agree to 2714 
per cent depletion, but rather, if my information is 
correct, recommended 2214 per cent, it was at the 
Treasury Department’s insistence that percentage de- 
pletion was adopted. The Senate Committee recom- 
mended 25 per cent, and the Senate finally placed 30 
per cent as the proper percentage, but the House fixed it 
in conference at 2714 per cent. At first blush, the fig- 
ures presented in the letter of the Secretary of the 
Treasury last June, and made a part of the President’s 
message, seem unusual, but if we remember that 
when a large number, variously estimated from 1/5 
to 14 of the oil wells drilled are a total loss, and 
from another great number no profit is made, the 
whole matter averages into fair play for the in- 
dustry. When we view the figures, the cost of 
drilling dry holes and unprofitable wells, variously 
estimated at several billions of dollars, the few in- 
stances cited by the Treasury do not seem so glaring 

especially when we consider that the money turn- 
over in the petroleum industry amounts to many 
billions of dollars annually. 


Effect of Alteration of the 
Depletion Cause 


| ILLIONS of acres of farm lands are leased and 
re-leased in oil explorations. If the depletion 
clause is materially altered, tens of thousands of 
farmers are adversely affected. 
Wages and taxes originating in the petroleum in- 
dustry support 2,000,000 workers—half of whom are 
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employed directly by the industry. The other mil- 
lion workers are supported by the taxes levied on 
the production and activities of the petroleum in- 
dustry. For every man working in the production, 
transporting, refining, and marketing of petroleum 
and its products, the taxes collected on his pro- 
ductivity support another person out of the public 
payroll or in another line of industry. Taxes orig- 
inating in the petroleum industry constitute about 
11 per cent of the total annual revenue of the fed- 
eral, state, city and county governments, which all 
together employs approximately 3,337,000 persons. 
Adverse legislation will affect these people and these 
taxes. A prosperous oil industry assists in sup- 
porting these people and in paying these taxes. 


This depletion was not granted by Congress as 
any special privilege. It was not a subsidy. It is, 
rather, a striking evidence of the desire of the Con- 
gress of the United States to make sure that the 
taxes it levies are fair and equitable. It recognizes 
the fact that each barrel of oil which is sold repre- 
sents the disposal of a part of the capital of the 
owner of that well. Receipts from production are 
not like the receipts of a manufacturing institution. 
The original capital invested in a factory may have 
been expended for buildings, machinery and equip- 
ment, which are used in production. The product, 
when sold, does not represent a portion of that 
capital. The buildings and the equipment may de- 
crease in value. That is obsolescence and is cared 
for by Congress in a special provision for obsoles- 
cence or depreciation in all industries. The oil in- 
dustry also has that obsolescence allowance in 
refining, but when the oil industry, unlike the shoe 
factory, sells its crude oil, it is depleting its own 
capital, and the receipts from that oil cannot all be 
accurately classified entirely as income. 

The shoe manufacturer pays taxes upon his net 
income. The only way the oil producer can arrive 
at his true net income is to estimate what portion 
of his actual capital which is tied up in the oil be- 
neath the ground, is included in the price he receives 
for the oil which he sells. 

Congress as a whole has recognized this prin- 
ciple. There have always been those in Congress, 
however, who have not understood this simple 
theory. In discussions over the propriety of these 
depletion allowances, it has sometimes been sug- 
gested that these may in time amount to over 100 
per cent of the actual capital investment. It is true 
that this might sometimes happen. Such cases are 
rare, however. Actually, many never get back the 
full amount they have invested. The classic illus- 
tration of the twenty oil wells drilled by the present 
Governor of Oklahoma is a case in point. It has 
been told on the floor of Congress that Mr. Marland 
drilled nineteen wells in succession. Each one of 
them was dry. The twentieth well was a producer. 
In order to get that twentieth well he had to invest 
the costs of drilling the nineteen dry wells. Whether 
he might receive from the twentieth well sufficient 
money to pay for the previous nineteen, constituted 
one of those hazards which make the oil industry 
so interesting. 

Another adventurous oil man in Michigan decided 
to locate an oil pool. He drilled eleven wells before 
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he found it. Ten of them were dead losses. Hun- 
dreds of other instances can be found, illustrating 
the search for the profits in oil. 

First, we cannot repeal the depletion clause in 
whole. Second, to return to discovery depletion 
would be undesirable from all standpoints—unde- 
sirable for both the government and the taxpayer. 
Third, to reduce the percentage would be wholly 
unfair. Fourth, to deny the allowance when the 
well is paid out would place a tremendous penalty 
on the industry. That would not be visited in the 
main on the larger companies, but on the smaller 
adventurer and the wild catter who has always led 
the vanguard for the discovery of new pools. 

In the light of the history of this legislation, the 
number of people adversely affected, the disjointing 
of business interests in the third largest industry, 
the amount of taxes already paid by that industry, 
3 is not proper that the depletion allowance should 
be disturbed by the present Congress. 


Congress is confronted, not with the desire to 
levy taxes, but with the absolute necessity to do 
so. Even as your corporations make up their 
budgets, so must Congress attend to the budget of 
the United States. All of us are as interested in 
balancing the budget as Congress is, because a bal- 
anced budget puts government, business, and the 
individual on a sounder basis. <A necessity of the 
government precedes each tax. All are agreed 
upon the necessity for taxation, but universally we 
object to the individual application of the tax in. 
volved. Congress needs and wants honest ad- 
vice—-advice not based upon distorted or artificial 
viewpoints, or just plain hope, but advice based upon 
a realistic conception of all the facts. In this, Con- 
gress needs the benefit of the special counsel of your 
best minds—not your acquiescence at first and your 
damnation afterward. We need your active, forth- 
right assistance. 


Relation of Government to 
Economic Welfare 


HERE was a time when students of govern- 
ment believed definitely in the philosophy that 
the government had nothing to do with the eco 
nomics of civilization. Correctly or not, that theory 
that philosophy, has long since been abandoned. 
very move in government is directly related to 
the economic welfare of business and the people. 
It isa relationship that can not be severed—a change 
in universal concepts that none are strong enough 
to combat. It is a tie that can not be severed, a sea 
that will not be pushed back. 


Economy in government is not the sole answer, 
although it is often used as the dogmatic answer, to 
the tax problem. Viewed realistically there have 
been times in the immediate past when government 
spending, making due allowances for all mistakes 
that have been made, probably saved our national 
situation. This is not an argument for reckless ex 
penditures, but an attempt to confront ourselves 
with the facts. We could not say to the hungry, 
“Just don’t eat.” Whatever other criticisms may 


have been made of the effort to restore the country, 
the claim has never been made that the effort was 
not an honest and earnest attempt to meet a dis- 
tressing situation. I cannot refrain from making 
an observation from my viewpoint—the viewpoint 
of one interested in seeing the business of the coun 
try prosper, altogether interested in the welfare of 
the oil industry, and at the same time charged with 
a responsibility for levying taxes and spending 
money for the general welfare. 

You will be interested to know of the standing of 
the oil business in Washington, how it is looked 
upon, what prestige it has generally, and in an emer- 
gency. That is, how Washington looks on the oil 
industry, gauged from the standpoint of an inter- 
ested observer, one who has the welfare of the in- 
dustry at heart. 


In Washington, when matters involving the rail- 
roads, whether about rates, pensions, retirements, 
bonds, loans, or whatnot, official and unofficial Wash- 
ington mentally picks up the telephone and calls 
one man, placed in the nation’s capital by enlight- 
ened selfishness—not as a superlobbyist, but as a 
specific aid to that industry. The railroads have 
learned their lesson, although somewhat late, for 
their best interest. Official or unofficial Washington 
knows where to look when the moving picture in- 
dustry is involved, and so on. 


3ut when someone asks me who represents the 
oil industry in Washington, my answer must neces 
sarily be indefinite. It is a divided camp. So of 
course these great mistakes, involving millions in 
dollars and everything in reputations have been re 
current—to the detriment of the third largest in 
dustry in the nation. My answer is that the 
independents are represented by a certain group, 
and the majors by another. But no one represents 
the oil industry. No one who has, by position and 
personality, sufficient prestige to be looked upon as 
the final, decisive word in matters of business or 
policy, where the industry is involved. There exists 
in the Nation’s Capital no firm hand of authority 
upon which officialdom and the divided interests in 
the oil business can rely and respect to the extent of 
heeding his judgment and obeying his command. 
No one with prestige enough to say “Yes” to one 
group and “No” to the other, or to say “No” to both, 
and to speak equally wisely and firmly to public offi- 
cials. No one to lay plans for the future, to avoid 
these debacles or iron out the difficulties when they 
arise, or to clarify difficult situations before they 
become impossible. 

This is a most serious situation, and at the same 
time an anomalous one. Congress is somewhat 
driven to acting as umpire between your own con 
llicting groups. Cohesion usually arises as a matter 
of necessity. If you should take an unbiased, non 
partisan view of this whole situation, taking com 
plete inventory of your interests and necessities, out 
of this collaboration could emerge an authority of 
sufficient strength and voice to avoid the situations 
now so well known to the entire country, and to your 
own detriment. 


(Continued on page 268) 








OOKING back over a period of something like 
L thirty years in the practice of law, I have been 
unable to find any marked distinction in my 
own mind in my relation to opposing counsel, whether 
within or without the Government service. In 
other words, I have taken it for granted that such a 
relationship is substantially the same wherever 
opposing counsel meet, governed by the same cour- 
tesies, amenities, respect and consideration such as 
lawyers are accustomed to accord one another in the 
discharge of their respective responsibilities. 


In the length of time during which it has been my 
privilege to serve as the chief law officer for the 
Bureau of Internal Revenue, I am impressed with 
the fact that tax cases are so often disposed of- 
not upon some technical rule of the taxing statutes, 
but upon the solution of a question of general law. 
| think the members of this Committee and the 
members of the Bar present here today could likely 
agree that there is no single law office in the United 
States which considers in the course of a year ques 
tions which in the aggregate so completely cover 
the entire field of law. There are problems of cor- 
poration law in connection with the income tax 
effects on dividends, reorganizations and _ liquida- 
tions; the law of trusts in the multitude of situations 
arising under the income, estate and gift tax provi- 
sions of the taxing statutes, covering retentions by 
settlors of benefits or control over transferred prop- 
erty and the more or less nebulous problem of 
“future interests.” Problems of real property law 
are of frequent occurrence, as well as the applicabil- 
ity of local statutes in the determination of property 
rights generally. Finally, under the new social 
security taxes there are oi questions as “what is 
agricultural labor,” and “is ‘ A’ an employee of ‘B’ 
or an independent mein” It is a commonplace 
thing for me to repeat that tax incidence bears upon 
every legal relationship and is a material considera- 
tion in practically every business transaction. 


* Remarks before the Sixth Tax Clinic under the auspices of 
the Committee on Federal Taxation of the American Bar Asso- 
ciation, Washington, D. C., Feb. 26, 1938. 

** Chief Counsel of the Bureau of Internal Revenue. 
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The Relation of the 
Bureau of Internal 
Revenue to the Bar 


By JOHN P. WENCHEL** 


Disposal of Tax Cases 


T HAS been a matter of interest to me to note 

that so often when the general question of law is 
settled the primary difficulty is out of the way and 
a tax is due or not according to the conclusion 
reached upon the question of general law. I do not 
mean to say that all tax cases are disposed of in that 
way, because, as you well know, the interpretation 
of the revenue statutes themselves is, after all, the 
matter which engages the attention of lawyers both 
within and without the Government service. IT men 
tion it because it shows the breadth of the whole 
tax collecting problem. 

The Commissioner of Internal Revenue is by law 
given the power and duty of determining tax liabili- 
ties. His determination of a tax liability in any par- 
ticular case consists in the application of the provisions 
of the particular taxing act to the facts in the case. 
It is the function of the Chief Counsel to advise the 
Commissioner upon interpretation of the law and its 
application to the facts developed in particular cases. 

The policy and purpose of a taxing statute are de- 
termined by the Congress and as the courts have said 
on many occasions the purpose of a taxing statute is 
to raise revenue for the fiscal needs of the Govern- 
ment. It is the function of the tax administrators 
to give effect, as far as they are able, to the intend- 
ment of the statutes as written by Congress. In the 
performance of this task there must be sound and 
reasonable construction of the law by the legal staff 
of the Bureau. The situations arising under the 
statutes must be realistically considered and with 
complete awareness of the extent to which any pro- 
posed ruling may be consistent or inconsistent with 
sound, honest, established business practices. 

In talking to lawyers I know that I am talking to 
those who appreciate the necessity for orderly rules 
of practice and procedure. We are accustomed to 
the necessity of conforming our professional activi- 
ties to rules of pleading and practice. We know that 
no single rule may be considered useless or arbitrary 
if, considered with its companion rules, it accom- 


plishes orderly and expeditious disposition of liti- 
gated cases. 
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Limitations 


HE Government lawyer, no less than counsel 

for private individuals or corporations, neces- 
sarily has his limitations. I believe you will agree 
with me that the limitations surrounding the Gov- 
ernment lawyer must of necessity and as a matter of 
public policy be drawn somewhat tighter than the 
limitations surrounding the lawyer in private prac- 
tice. And with this thought in mind, I feel free to 
ask your cooperation with that understanding in the 
task of expediting the large volume of work which 
each year passes through the office of the Chief 
Counsel. Some figures may be of interest at this 
point. The annual report of the Commissioner of 
Internal Revenue for the fiscal year ended June 30, 
1937, shows the number of cases disposed of by the 
various divisions of the office as follows: 


Appeals Division . 4920 
Civil Division 3,715 
Interpretative Division 2,475 
Compromise Section 1,460 
Review Division . 326 


In addition to the foregoing, the Legislation and 
Regulations Division of the office issued 52 separate 
sets of regulations relating to income tax, social 
security tax, tax on unjust enrichment, processing 
tax refunds, consolidated returns by corporations, 
and taxes refundable under the Bituminous Coal Act. 


To move a volume of work of this size with a 
reasonable degree of expedition there must be a large 
measure of codperation from those who represent 
the taxpayers involved. I wish to take this occa- 
sion, too, to acknowledge sincerely and gratefully 
the codperation of the attorneys for the taxpayers in 
disposing of this volume of work. 


Taxation on Ability to Pay 
N A RECENT article in the American Bar Asso- 


ciation Journal,’ Joseph L. Lewinson spoke of 
the argument made before the United States Su- 
preme Court by Joseph A. Choate in 1895 in the 
famous Pollock case,’ involving the constitutional- 
ity of the Income Tax of 1894. He denounced that 
law “as communistic in its purposes and tendencies.” 
Since that day, forty-three years ago, we have trav- 
eled far in the field of federal taxation. For the Gov- 
ernment’s fiscal year in which Choate expressed his 
fear of an income tax, the total internal revenue col- 
lections amounted to $143,246,077.75, consisting 
almost entirely of taxes on distilled spirits, fermented 
liquor and tobacco. For the fiscal year ended June 
30, 1937, the total internal revenue tax collections 
were $4,653,495,315.28, of which $2,173,768,483.71, or 
almost 50% of the total was derived from income 
and excess profits taxes. To this might be added 
approximately $312,000,000 in taxes collected from 
sources such as estate and gift taxes, taxes on unjust 
enrichment, etc., which, like the income tax, may be 





1 September, 1937. 
2157 U. S. 429; 158 U. S. 601. 
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said to represent taxation based upon the principle 
of “ability to pay.” Hence, it would appear that 
Choate’s fears have been quite conclusively estab- 
lished as having been unfounded and that the devel- 
opment of a federal system of taxation based upon 
the principle of “ability to pay” has not shattered 
or even loosened the pillars of our Government 
which have been so well and firmly set by the found- 
ing fathers. However, one may be permitted to 
speculate, as upon one of the famous “ifs” of history, 
as to what might have happened had there been dur- 
ing the past forty years arbitrary refusal upon the 
part of the Congress to adjust the bases of taxation 
to the needs of a new era. And so must it ever be. 
As with the law generally, so with the principles of 
taxation—they must keep abreast or in advance of 
changes in the economic and social order. In this 
task we can all join—whether we are lawyers in the 
service of taxpayers or lawyers in the service of 
the Government. I can assure you that so far as the 
Teasury is concerned there is no disposition to insist 
upon retention of rules which may have worked well 
in their day and in relation to the revenue system of 
their day but which are now shown to operate un- 
justly or inefficiently in their effect either upon the 
Government or the taxpayer. And this applies not 
only to substantive rules but to administrative pro- 
cedures as well. What was written by James Russell 
Lowell many years ago remains ever true: 


“New times demand new measures and new 
men; 


The old advances and in time outgrows 


The laws that in our forefathers’ day were 
best; 


And doubtless after us some purer scheme 
will be 


Shaped out by wiser men that we 


Made wiser by the steady growth of truth.” 


The Depletion Allowance 
(Continued from page 266) 
Summary 


HE recession in business is the result, at least 

to some extent, of lack of confidence on the part 
of the people in business with reference to the Gov- 
ernment’s attitude. Some of the blame can be laid 
at the door of the tax situation, particularly with 
reference to capital gains and losses, and the undis- 
tributed profits tax. As to these, and probably many 
others, I hope for a thorough overhauling, both as 
to details and policies, so that the country may be 
rid of the manifold impediments, and that business 
may have its head. With confidence in the banks 
an established fact, restored confidence in our tax 
situation ought to make the country optimistic, and 
accelerate business plans and purposes. 
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of View 


By JAMES W. MORRIS** 


APPRECIATE very much your invitation to 
| speak to you on the subject of tax cases from 

the Government’s point of view. You will, I 
am sure, understand that within the brief limits 
available, I can only hope to suggest for your 
thought some general, but nevertheless fundamental, 
considerations, rather than to undertake to deal in 
particularities of the subject. 

I spoke to you last year on some of the problems 
that face us in the work of the Tax Division of the 
Department of Justice,’ notably the delay which 
attends the final determination of a tax controversy. 
I am happy to say that some progress has been 
made in reducing the elapsed time for determination 
of tax cases in all classes of Federal courts. There 
is yet much to be done, but I have every confidence 
that when the proposed increase in judges of Dis- 
trict and Circuit Courts of Appeals is adopted by the 
Congress, we will be able to go further in that direction. 
All of us, I take it, are concerned with any improve- 
ment that makes for a more efficient disposition of 
tax controversies. The very important and laudable 
efforts on the part of the Treasury Department, by 
decentralization and otherwise, to reduce to the 
minimum delays and difficulties in the administra- 
tive handling of tax disputes seem certain to be of 
great advantage, both to the Government and to 
the taxpayer. Those of us who are concerned with 
the litigation of disputes of this kind should be no 
less diligent in our efforts to bring about their de- 
termination in the courts with that celerity and 
efficiency which modern business life demands. 


Increase of Tax Litigation 


INCE the organization of our Government, the 
judicial power has been employed to determine 
controversies which have arisen between the Gov- 
ernment and its citizens with respect to taxes. With 





* Address delivered before the Sixth Tax Clinic sponsored by the 
Committee on Federal Taxation, American Bar Association in 
Washington, D. C., February 26, 1938. 

** Assistant Attorney General of the United States. 

1See Tue Tax Macazine, September, 1937, page 524, 
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the increased part that taxation plays in the life of 
our people and the consequent increase of litigation 
with respect to taxes, there has of necessity been 
developed a need for members of the bar, both in 
Government service and in private practice, who 
have a specialized knowledge of that branch of the 
law. 


Thus, we who are engaged in this particular type 
of legal work have come to look upon ourselves, 
and to be looked upon, as specialists. In the sense 
that we must have a more intimate knowledge of the 
history, the philosophy, and the technique of our 
revenue structure and of legislation relating specifically 
thereto, it is both necessary and true that we are 
specialists, but I think that, if the thought is carried 
too far, we run into serious danger and difficulty. 
We in the Department of Justice are very much 
impressed with the fact that the tax law is not a 
separate and distinct body of law, nor is it a mere 
appendage to the great body of substantive law. It 
is an integral part of—an increasingly important 
part of—the substantive law. It is in very great 
measure controlled by other parts of the substantive 
law, and certainly it can not be doubted that its 
development has contributed in great measure to the 
development of the whole body of law. From Mc- 
Culloch v. Maryland down to the present term of the 
Supreme Court, we have seen the principles of the 
law of constitutional limitations expounded in tax 
controversies. The alienable nature of the equitable 
estate of a trust beneficiary was clearly and definitely 
written into our substantive law in a tax case (Blair 
v. United States, 300 U. S. 5). The doctrine of res 
judicata has received new and clear expression in tax 
cases (Tait v. Western Maryland Railway, 289 U. S. 
620), and the constitutional safeguard against double 
jeopardy is again before the Supreme Court in a tax 
case (Helvering v. Mitchell, No. 324, October Term, 
1937). The equitable doctrine of unjust enrichment 
clearly enunciated by the Supreme Court in a non- 
tax case (Perry v. United States, 294 U. S. 330, 357- 
358) has been developed and extended in a number 
of tax cases (Bull v. United States, 295 U. S. 47; 
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Stone v. White, 301 U. S. 352). There is hardly a 
field of the law, . indeed there is any, which has not 
been developed by decisions rendered in tax con- 

troversies. On the other hand, it is perfectly obvious 
that the legal and equitable principles, upon which 
our whole substantive law rests, are vital factors in 
the determination of tax disputes. The law of cor- 
porations, the law of partnerships, the law of trusts, 
the law of domestic relations, and indeed the law of 
all the other great subdivisions of our jurisprudence, 

find application in, and more frequently than not, 

determine the outcome of tax cases. This is neces- 
sarily true because our income tax laws, for the 
most part, accept the legal concepts embodied in our 
substantive law. We have all been impressed with 
the trend of the courts in recent years to give readier 

5.2 aga to equitable principles in tax contro 

versies. This trend is well illustrated by Stone v. 
White, where equitable principles and considerations 
constitute the basis of decision. Again in tax evasion 
and avoidance cases we are convinced that the courts, 
in ignoring sham and fictitious transactions, are 
simply applying the equitable maxim that equity 
looks at the substance rather than the form. The 
result of these trends and considerations is that none 
of us, ] am sure, look upon the tax law any longer as 
a rigid and static thing. It is important, I think, for 
us to remember, in the connection of which I am 
now speaking, that, in its growth and development, 
it is inseparable from the whole body of the law. 


Interrelationship Between Tax Law 
and Other Great Fields of Law 


O, ACCEPTING the designation of specialists, | 
insist that our specialty is so intimately related 
to the whole that we are concerned vitally with the 
whole. In the field of medicine and surgery, we do 
not think of a brain specialist as one who has studied 
only the brain. We think of him as having a very 
careful professional knowledge of the whole anatomy 
and an enlightened concern with the effect of one 
part upon the other. 

The harmony of this interrelationship between tax 
law and the other great fields of our law is secured 
and maintained through the entrusting of tax dis- 
putes to the same courts to which are entrusted dis- 
putes arising under other branches of our law. Thus. 
through a unified judicial system we have through- 
out the years achieved an essential unity in our law. 


Improvement Can Be Accomplished 
in Field of Tax Litigation 


HERE is not one of us, J am sure, who does not 

feel that improvement can be accomplished in 
the field of tax litigation. I believe that such im- 
provements as may be accomplished will prove of 
more lasting benefit if they be in harmony with the 
principles which are common to our whole juris- 
prudence. I do not mean for a moment to imply 
that there should not be brought to the aid of the 
judicial power in this field, as in others, such ad- 
ministrative machinery as will lessen the burden of 
the courts in suits that can not be avoided. It would 
seem wise, however, that, in any improvement there 
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be preserved that close intimacy between tax law 
and other fields of the law as will make for the best 
development of the whole. 

The most outstanding difficulty, as T see it, which 
faces those of us engaged in tax work—private 
practitioner and Government alike—is the too often 
delayed finality of judicial determination. I am not 
speaking of the delay incident to the trial of a tax 
case. Such case may have been determined with 
reasonable dispatch, yet if it be one which involved 
the validity of a provision of a tax act, the construc- 
tion of such a provision, or the validity of a regula- 
tion construing such a provision, the question as it 
affects other similar disputes is seldom settled until 
it is heard and acted upon by the Supreme Court. 

soth the Government and taxpayers continue to 
litigate such question in other Circuits. Sometimes 
there may be unanimity of decision among the Cir- 
cuits for years. More often than not, until a conflict 
between the Circuits has been obtained, the ques- 
tion will not be determined by the Supreme Court. 
Sometimes the Government, and at other times the 
taxpayers, suffer hardship when the final determina- 
tion of the question discloses a previously erroneous 
practice. Also, when a question, such as the con- 
struction as well as the validity of a provision of a 
major revenue act, having the wide application which 
it does, and being therefore, in its nature one ot 
general importance, is not seasonably set at rest, 
the attendant uncertainties beset both the Govern 

ment and the taxpayers with serious difficulties. 
Samples of the type of litigation to which I refer 
may be found in the trust-association cases where 
the law was permitted to reach a state of great un- 
certainty before the Supreme Court, after denying 
seven petitions for the writ of certiorari from seven 
Circuits, finally granted petitions in five cases. The 
Court then clarified the law but this was done only 
after several years of confusion. It is, of course, 
true that the Supreme Court sometimes grants peti- 
tions for certiorari in tax cases on the ground that 
the question presented is one of great public 1m- 
portance. This was true in the Agricultural Adjust- 
ment Act cases, in the Social Security Act cases, 
and in some other instances. However, we all know 
that, generally speaking, it is very difficult to per- 
suade the Court to take a question on the ground of 
its general public importance in the absence of a 
conflict. In Stone v. White, the matter was presented 
to the Supreme Court either by motion or by pett- 
tion six times before the petition for certiorari was 
finally granted on the basis of a conflict. In Douglas 
v. Willcuts, 296 U. S. 1, a petition for certiorari was 
granted on the ground of conflict with the Schweitzer 
case, after having been denied prior to such conflict. 
I do not believe that it can be contended that the 
decisions in both Stone v. White and Douglas v. 
Willcuts are not decisions of public importance. 


Rule of Certiorari Denial 


F SOME way consistent with our present judicial 
machinery could be found to quickly give re 
pose to such questions, I believe that the resultant 
good would overwhelmingly outweigh any temporary 
burden that it might entail. At present it is the 
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rule that a denial of certiorari does not import the 
approval of the Supreme Court. On the other hand, 
it is probable that many petitions are denied because 
the decisions have the approval of the Supreme Court. 
\fowever, in view of the rule just mentioned, no 
authoritative sanction can be found in the denial of 
a petition for certiorari. If the decision below in- 
dicates a disapproval of the current practice of the 
Treasury Department that indicates that some change 
is necessary in the Treasury practice. However, the 
Treasury Department is not usually justified in 
changing its practice until the Supreme Court speaks, 
hecause there is no assurance that all of the other 
Circuit Courts of Appeals, and the Court of Claims, 
will follow such decision on the same question. <Ac- 
cordingly, the question continues to be presented to 
other Circuits and thus continues until a conflict 
develops, or at least until the accumulated effect of 
decisions in the several Circuits persuades the Gov- 
ernment to concede the point or persuades taxpayers 
to accept the rule and cease litigation. 


Suggestion for Modification 
of Present Practice 


\ THIS connection, I suggest that thought might 
” given to some modification of the present 
practice which would result in final judicial sanction 
of the determination by an inferior court in so far 
as such decision relates to the construction as well 
as to the validity of a provision of a major revenue 
act, or the validity of a regulation interpreting such 
a provision, whenever a petition for certiorari to the 
Supreme Court in such case has been denied. This 
would perhaps necessitate in such cases somewhat 
more extended briefs on applications for certiorari 
and briefs in opposition thereto. It would perhaps 
require some further time on the part of the Court 
in acting upon such petitions. It might indeed re- 
sult for a time in more petitions being granted, but 
the increased burden would not, in my opinion, be 
so great as at first it might seem. 

For example, if we take the October Term, 1930, 
we find that 150 petitions for certiorari were filed 
with respect to tax cases. Of these, 45 were granted ; 
105 were denied. In the fiscal year preceding that 
Term of Court, decisions were rendered in the Cir- 
cuit Courts of Appeals, the Court of Appeals for 
the District of Columbia, and the Court of Claims 
in 217 cases involving the validity or construction 
of a provision of a major revenue act, or the validity 
of a regulation interpreting such a provision. For 
the purpose of reaching a roughly accurate conclu- 
sion we may assume that in the 105 petitions denied, 
all involved a question of the validity or construction 
of a provision of the revenue act or a regulation 
construing such provision, and that some more time 
would be required on the part of the Court to ex- 
amine into such questions before giving its sanction 
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tu the decision below by denying such petitions ; and 
possibly some of the petitions which were denied 
might have been granted under such a practice to 
enable the Court better to determine whether the 
decision below should be sanctioned. In that event. 
of course, some additional time of the Court would 
be required in disposing of those cases. It might 
also be reasonably assumed that petitions for certiorari 
would have been filed in all of the 217 cases involv- 
ing such questions, which would have resulted in an 
additional number of 67 applications for certiorari. 
When it is borne in mjnd that the total number of 
appellate cases, including those considered under 
both its obligatory and discretionary jurisdiction, 
disposed of by the Supreme Court in the October 
Term, 1936, was 941, it can be readily seen that the 
temporarily increased burden which would result 
would not be proportionately large. 


Conclusion 


HATEVER might be the temporary increase 

of burden, it seems very certain that it would 
soon bring about a substantial reduction of the exist- 
ing, as well as of the increased, burden of tax cases 
not only in the Supreme Court, but in all of the 
inferior tribunals. There would no longer be the 
need to prosecute cases involving such questions in 
the various Circuits in order to obtain conflicts and 
so reach the Supreme Court. Obviously, with such 
questions set at rest, there would be a reduction in 
the number of petitions for certiorari now addressed 
to the Supreme Court. That it would result in re- 
ducing the administrative tasks and difficulties would 
seem inevitable, and by the same token, taxpayers 
and tax lawyers—both Government and private— 
would have authoritative guidance, which would 
lessen the burden on them. 


I suggest this thought for consideration, fully 
realizing that we have a difficult problem in devising 
the appropriate and proper method for obtaining 
quicker finality in settling questions of validity and 
construction, and questions involving the validity of 
Treasury regulations. I believe that any proposed 
solution should be subjected to the closest scrutiny 
and examination of those familiar with and interested 
in the subject of tax litigation. It is only in this 
way that a sound and workable solution can be 
devised. JT am convinced that any means taken to 
deal with this problem should recognize that the 
tax law is a part of, and not apart from, the whole 
body of our law and should be administered as such. 
Upon the well recognized doctrine that questions of 
large, general importance should be as quickly as 
possible set at rest, I cannot but believe that ques 
tions as to the validity and meaning of tax laws have 
a claim to quick finality upon that ground rather 
than upon the tedious, slow, and litigious process of 
awaiting conflicts. Indeed, the Act of August 24, 
1937, has already moved in that direction. 

















as the basic means hereafter of securing sub- 

stantially the main source of revenue. Many 
other nations of the world since 1914 have done the 
same. Income taxes above 10% were hardly known 
prior to 1914. In 10 years the rate was graduated 
as high as 60% with double taxation unchecked by 
reciprocal legislation or bi-lateral agreement. 

The shipping business required immediate relief 
from double taxation and was given it in the most 
complete manner. More slowly relief was arranged 
for other businesses until today there is really more 
double taxation within a country and its several tax- 
ing jurisdictions than there is between nations 
foreign one to another. 

As international difficulties disappeared, internal 
difficulties arose. Simple tax laws became complex, 
occasioned by the increasing burden and attempts 
to escape therefrom as legislation lengthened and 
swept up technicalities and omitted sources of rev- 
enue. This increasingly technical law invited more 
narrow interpretation and more astute schemes for 
avoidance until the “Ins,” that is those creating the 
law, v. the “Outs,” that is those devising ways and 
means of minimizing taxes, have created a situation 
so involved and tense that a fresh beginning seems 
desirable on a more simple, though comprehensive 
and basic plan. 

It is inappropriate that one from across the border 
should comment on that which is the policy or 
development of your tax law in spite of the fact that 
your Chairman insists that you would like to hear 
my comments. 


L; CANADA we have adopted the Income Tax 


The Canadian Income Tax Law 


ERHAPS I might indicate how we try to do it 

in Canada. We have a simple law, and try 

to keep it so. It does not tax capital gains. We 
think that should be done by a separate measure if 
at all. Our law taxes “income,” which is unfortunately 
* Address delivered before the Sixth Tax Clinic of the Com- 
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Some Phases of 
Income Tax Law 


Significant points in the 
Canadian Law are discussed 


By C. FRASER ELLIOTT** 


defined in the law. It would be better to tax simply 

“income” with the administration initially interpret- 
ing the word as closely and as uniformly as may be 
to the basic concept thereof, acceptable to the busi- 
ness and economic world. Appeals from such initial 
interpretation would thus be minimized as such a 
basic concept of income leaves the taxpayer without 
those complaints, which arise from taxing something 
which is not wholly income under an income tax 
measure, or disallowing expenses which the ordinary 
business man regards as necessarily incurred to earn 
the income. 

Of the high rates of tax he may always complain, 
but that is something quite apart from the terms and 
conditions of the Act itself. 

Appeals that may arise from such basic concept 
of income develop the meaning of the word “income” 
through Court decisions. That is, the taxpayer can- 
not complain of the tax law as such ,—only its in- 
terpretation, its administration or the “income” 
subject to tax. 


Administration 


HIS brings up the question of administration. 
The taxpayer wants to be assured in his own 
mind from experience and conversations with other 
taxpayers that the application of the law is uniform. 
The administrative officers must so conduct and 
conclude Income Tax affairs that all can say that 
the law is so administratively interpreted and applied 
that the true intent, meaning and spirit is justly and 
uniformly attained without fear, favor or confusion. 
In a word, the administration must have the public 
confidence without which it really cannot succeed. 
When public confidence is lacking, the administrative 
personnel requires to be changed in an orderly and 
understanding way, perhaps given duties in other 
less public directions and with less public contact. 


Amendments 


T IS of course realized that part of the Act must 
be given over to enacting certain technical sec- 
tions which preclude widespread or major evasion. 
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This part alone might have fairly frequent amend- 
ment of a technical character but the main body of 
the law should be as direct and simple as possible. 
At least that is our view. 


It is inappropriate to endeavor to amend the Act to 
catch every isolated omission. I remember the 
Chancellor of the Exchequer in England introducing 
a Budget about three years ago, when they were 
dealing with what might be termed Personal Cor- 
porations and Trusts established abroad. His open- 
ing remarks were something like this—“The time 
has come when this widespread means of evasion 
must be dealt with by legislative enactment.” 


It is obvious that the Government had been aware 
of the matter for some long period but the basic 
continuity was not hastily disturbed or enlarged 


until the practice had really become worthy of legis- 
lative attention. 


Rulings 


HE interesting paper on the proposal to give 

departmental declaratory opinions? or rulings on 
proposed business transactions or plans raises a matter 
of some concern to me from the Canadian point of 
view. 

Unlike your practice, we do not issue many rulings 
on cases departmentally determined,—only those 
rulings which Parliament has given the administra- 
tion power to issue and which upon issuance become 
part of the law. That is, power is given to deter- 
mine the rate of depreciation and depletion, and to 
determine the amount of payments above which in- 
formation must be lodged on prescribed forms. All 
such rulings become part of the law. We do not 
issue interpretative rulings which subsequently may 
be re-quoted to the Department so that as well as 
interpreting the law we are called upon to re-interpret 
prior interpretations. Now it appears that on top 
of this your legislation is about to provide for in- 
terpretations of stated circumstances which are yet 
to transpire in fact. 

With Mr. James W. Morris’ paper (see page 269, 
herein) I very much agree. Income Tax is only a 
part of the substantive law of the land. It is not 
any more special than is the Merchant Law, the Sale 
of Goods Act, the Trust laws, the Real Property 
laws, or the dozen and other general laws. In such 
cases no one would consider that a government, by 
its officers, should publish or even consider a set of 
circumstances that are yet to transpire and before 
the event be given an interpretation of what would 
be the law if those circumstances were carried out. 
The Crown’s position is that all persons are pre- 
sumed to know the law or can be advised by the 
legal profession skilled therein and on their own 
initiative perform their own acts and after the event 
the general law is made to apply to completed facts. 

My experience is that many persons, not lawyers, 
press for interpretations in respect of prior facts. 
This they do mainly because of lack of knowledge 
of the general law. They either want an advance 
ruling or seek to find a previous ready-to-hand de- 
partmental decision, which practically never, as any 
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lawyer knows, has the same facts as those immediately 
under consideration. 

We consult not prior departmental interpretations 
but the existing law and say to the taxpayer—these 
are your facts, here is the law, put the two together 
and ascertain the result. The scientist knows the 
need and advantage of continuously using the original 
measuring rod. If the taxpayer is not in accord with 
the measure of right accorded him, appeal to the 
Court is open. If in accord, the tax should be paid. 
Thus there is no interpretation of prior interpreta- 
tions for facts are seldom the same in any two cases. 

Therefore declaratory opinions of preconceived in- 
tentions are not regarded favorably. 

It is apprehended that the actual facts when carried 
out by the taxpayer, who puts up the money, will 
vary from the preliminary statement of facts, even as 
an architect’s plan is changed as the structure is 
physically and practically erected, though the re- 
sultant edifice is very, very substantially in accord- 
ance with the plans. 

Thereafter the argument will be that the facts 
in the result are so substantially as previously indi- 
cated, so substantially indeed states the taxpayer, 
that there is not any real difference and there is 
therefore a moral responsibility upon the administra- 
tion to adhere to a prior indicative ruling when such 
large sums have been spent, and determine that there 
is no tax, when the actual completed facts might 
indicate a proper claim. 

The increase in the personnel of a pre-factual de- 
termining division of the Government will no doubt 
become very substantial with no resultant revenue. 
A free advice bureau will be importuned again and 
again until the facts have been so shuffled that there 
will be no tax liability incurred if the taxpayer can 
actually adhere to the facts, in practice. A group 
of pre-approved schemes will come to the market. 

In Ottawa we resist discussing the shape of things 
to come for and on behalf of individual taxpayers. 
That is his affair and as in all other cases touching 
the substantive law he may secure the advice of those 
skilled therein, or others not so skilled, but the 
Crown is not to be turned into an advisory body. 


Decisions 


ENTION was made of conflicting decisions 
in the different states or different jurisdictions 
touching upon the same point. In Canada we have 
what you would call a Federal Court, with Do- 
minion-wide jurisdiction. Appeals from all revenue 
laws go to this Federal Court. It is known as the 
Exchequer Court of Canada. It is an itinerant Court 
and twice a year traverses Canada to hear appeals 
at the place of residence of the Appellant or such 
other place as the preponderance of convenience 
dictates. The decisions of this Court are binding 
upon all Provinces or districts throughout Canada. 
Thus the first decision beyond the Administration 
is binding throughout Canada and is uniform in its 
application. 
From the Exchequer Court appeal is taken to the 
Supreme Court of Canada, the equivalent of the 
Supreme Court of the United States. 


(Continued on page 289.) 











N TWENTY-SIX states and the District of Co- 

lumbia, all public property is exempt from taxa- 

tion whether used entirely for non-governmental 
purposes or solely for revenue. Five of the remain- 
ing twenty-two states apply a different test and 
exempt public property only when it is “devoted to” 
or “used, granted or held” for “public purposes.” ? 
Tennessee and Minnesota enforce a much narrower 
rule which exempts public property only when it 
is “used exclusively” for public purposes. 

The other states do not belong wholly in either 
of the two broad groups just outlined but can be 
classified as “mixed exemptions.” These states un- 
conditionally exempt all property of the United 
States and state governments, but the holdings of 
counties, cities and other municipal corporations 
must be “used” or “used exclusively” for public 
purposes. 


Definition 


O QUALIFY for exemption, municipal prop- 
erty must be used for some public purpose, that 
is one which has 


“* * * for its objective the promotion of public health, 
safety, general welfare, morals, security, prosperity and 
contentment-of all the inhabitants or residents within a 
given political subdivision * * *”? 

Final determination of “public” or “non-public” use 
rests with the highest court of each state. Although 
the Federal Courts can be given jurisdiction of ex- 
emption controversies, it is well settled that they 
must follow the course of decisions laid down by 
the courts of the state in which the dispute arose. 

The principle involved has been stated by Justice 
Day in Jones v. City of Portland:* 

~~ Se local conditions are of such varying character 
that what is or what is not a public use in a particular 
state is manifestly a matter respecting which local author- 
ity, legislative and judicial, has peculiar facilities for secur- 
ing accurate information. In that view, the judgment of 
the highest court of the state upon what should be deemed 
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Exemption of Municipal 


Property Based on Public Use 


By LAWRENCE R. BLOOMENTHAL* 


a public use in a particular state is entitled to the highest 
respect. Houston v. Danville and Western Ry. Co., 208 U. S. 
508, 607. In Union Line Co. v. C. & N. W. Ry. Co., 233 U. S. 
211, this court declared that a decision of the highest court 
of the state declaring a use to be public in its nature would 
be accepted unless clearly not well founded.” 


Tests of Public Use 


EVERAL tests have been developed by the 

courts for determining whether municipal prop- 
erty is being used for public purposes or devoted 
to a public use. First of all, a distinction between 
“governmental” and “proprietary” activities of mu- 
nicipal corporations has been borrowed from tort 
law. Following the principles applied in accident 
liability cases, it is held that property used in con- 
nection with “governmental” activities is tax-exempt 
while that concerned with “proprietary functions” 
is taxable. Only the courts can make final distinc- 
tions between “governmental” and “proprietary 
functions” since it is no longer doubted that they 
may and frequently do ignore or overrule legislative 
declarations as to the character of municipal prop- 
erty. For example, the legislature may authorize a 
municipality to establish a garment factory and de- 
clare that all property acquired for that purpose 
shall be tax-exempt, but the courts are not bound 
to follow the same interpretation when construing 
a constitutional provision that municipal property 
shall be exempt only when used for a “public pur- 
pose.” 


Foreign Nations 


ISTINCTIONS between governmental and 

business activities do not apply to property 
owned by a foreign nation or one of its political sub- 
divisions and located within the United States. All 
property purchased by a foreign government is tax- 
exempt regardless of its use, even though it may 
be situated in a jurisdiction taxing public property 
used for business purposes. A cargo of tobacco 
purchased in Kentucky by the French government 
to be resold in France under the auspices of the 
government-controlled tobacco monopoly was de- 
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clared exempt from state and local property taxes.‘ 
While the purchase and sale of tobacco is purely a 
business or “proprietary” activity, the rule is that 
the distinctions applying to the American form of 
government cannot be used to limit the powers and 
privileges of a foreign nation. 


Excess Holdings 


HE right of a particular municipal corporation 

to acquire property in excess of its present or 
reasonably certain future needs is limited only by 
its charter powers. Nevertheless, excess property 
lawfully purchased may not always be tax-exempt 
especially in the states classified in the “mixed ex- 
emptions” group. To comply with the statutory 
requirements, municipal property must be placed 
in active public service immediately or within a 
reasonable time after it is acquired. 

Despite the apparent severity of this rule, exemp- 
tion from taxation frequently is allowed to property 
acquired as a reserve against reasonably certain fu- 
ture needs with the intention of devoting it to public 
service. But the right to immunity from taxation 
is denied whenever it is clearly apparent that prop- 
erty is being held as a reserve against an expansion 
of public needs at some indefinite time in the fu- 
ture ® or for speculation in the hope of resale at a 
profit in a rising market.® 

In large cities especially, property condemned or 
purchased for governmental purposes may not be 
used as originally intended, but remains under public 
ownership. It seems quite certain that such prop- 
erty retains its tax-exempt character until after the 
lapse of a reasonable time from the date it was 
acquired. The exact period has never been fixed, 
but a New York case decided in 1906 held that dis- 
use for thirty years cancelled an exemption.” On the 
other hand, a recent case in that state ruled that 
taxes must be paid on an estate originally bequeathed 
to a municipality for park purposes, but left idle for 
over fifteen years.* 


Public Utilities 


N THE majority of states, water and light plants, 

street railways and sewage disposal systems are 
regarded as tax-exempt governmental activities and 
it is lawful for municipalities to appropriate public 
funds and levy taxes to pay for their purchase and 
operations. A few states ® place such undertakings 
in the same category as private business enterprises 
and tax them even though no gain or profit is de- 
rived from their operation under municipal owner- 
ship. 





4 French Republic v. Jefferson County (1923), 200 Ky. 18, 252 
S. W. 124. 

5 Traverse City v. East Bay Twp. (1916), 190 Mich. 327, 157 

N. + Ole 

® Traverse City v. Blair (1916), 190 Mich. 313, 157 N. W. 81. 

7 Clark v. Sprague (1906), 113 App. Div. 646, 99 N. Y. S. 306. 

8 Village of Watkins Glen v. Hager (1931), 140 Mise. 816, 252 
N. Y. S. 146. Cf. Tenech Twp. v. State Bd. of Tax Appeals (1933), 
110 N. J. L. 28 164A.895, affd. without opinion 168A.449 (statute 
limiting exemption to property located within county and used 
for public purposes and held unconstitutional for creating an 
improper classification). 

®See: ‘Taxable Status of Public Property’’, P. 658. Tur Tax 
Macazinr, November, 1937; ‘“‘Exemptions of Public Property De- 
termined by Location’’, P. 27, Tur Tax Macazine, January, 1937. 
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Use for Revenue 


DIFFERENT problem is presented if the rate 

includes an additional charge calculated to produce 
a substantial profit, and if services are furnished indis- 
criminately to private individuals within and with- 
out the limits of the municipal owner. When a 
publicly owned utility operates for gain and charges 
more than a base or service rate, it is difficult to 
perceive any difference between it and an ordinary 
“proprietary” profit-seeking business. 


While privately owned utilities are taxable every- 
where, there are three distinct viewpoints as to the 
taxable status of municipally owned utilities operat- 
ing on a profit-seeking basis. The broad statutes 
found in twenty-five states apparently extend total 
tax exemption to all public utilities under public 
ownership; extension of services beyond the needs 
of its inhabitants or use for revenue purposes is an 
immaterial factor. 


This statement must be qualified by reference to 
the statutes taxing municipal utility property located 
outside of its own boundaries, which were discussed 
fully in a previous article. Some of the states in this 
group specifically require such utilities to pay taxes 
on some definite basis regardless of their use for 
profit or as revenue producing enterprises. The stat- 
utes of Indiana? and Virginia are especially inter- 
esting. 

Indiana subjects utilities owned by municipal cor- 
porations and used for commercial purposes to the 
same taxes as are assessed against other privately 
owned public utilities. Such utilities are tax-exempt 
to the extent that their property is used for fur- 
nishing services to the municipality itself. When 
an electric light and power plant is used exclusively 
for municipal purposes, then the entire plant is ex- 
empt; if only a portion is so used, then the exemp- 
tion covers only so much of the property as can 
reasonably be allocated to the furnishing of such 
services. 


The basic merits of the Indiana statute apparently 
have not been questioned, but the method of taxa- 
tion has been assailed as being too vague to be en- 
forcible. The City of South Bend has resisted 
taxation of its utilities on this ground, claiming that 
there was no basis for comparison with privately 
owned properties since a municipally owned utility 
has no “capital stock,” “capital” or “mortgage in- 
debtedness.” 11. The Indiana Supreme Court avoided 
the difficulties involved in trying to compare them 
with privately owned utility corporations by point- 
ing out that it is possible for such plants to be owned 
by an individual. Therefore, while municipal util- 
ities may not be taxable in the same manner as 
private corporations, their properties may be valued 
according to the rules that apply to individually 
owned businesses. That is, all of their non-exempt 
property is taxable at its “true cash value” as de- 
termined from reports filed with the Public Service 





10 Sec, 16d, Ch. 190, Acts of 1933. 

u De Haven v. Municipal City of South Bend (1937), 7 N. E. 
(2d) 184. (Appeal has been taken to the U. S. Supreme Court by 
the City of South Bend.) 
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Commission of the state. Since in the South Bend 
case, neither fraud nor arbitrary over-valuation were 
charged, an assessment based upon such reports 
was upheld. 


The Virginia statute '* uses outside revenues as 
a “yardstick” and requires municipally owned public 
utilities to pay taxes on the same proportion of the 
total fair market value of property located outside 
the limits of their owners, as gross revenues derived 
from outside customers bear to gross revenues from 
all sources. Taxable property is limited by an ex- 
press definition of terms to the land and buildings 
actually used and necessary for such public utilities. 
This means apparently that excess property held as 
a reserve for enlargement of facilities is tax-exempt 


until incorporated into the operations of the utility 
system. 


It is generally conceded today that the portion 
of a municipal utility devoted entirely to the needs 
of its owner ought not to be taxed by the county or 
any other municipal corporation having jurisdiction 
over it. Although both Virginia and Indiana have 
based their statutes on this assumption, the Indiana 
plan seems more in accord with basic principles. 
After all, regulation of a commercialized municipally 
owned property is the fundamental object of these 
laws and the locality in which commercial activity 
occurs is of little importance. The Indiana statute 
recognizes this fact and levies the tax solely ac- 
cording to the extent of commercial or non-municipal 
use; whether it takes place without or within the 
borders of a municipality is absolutely of no impor- 
tance. 


Wider adoption of the Indiana plan would afford 
a more accurate basis for comparison between the 
results of utility operation under public and private 
ownership. Moreover, it would be strictly in accord 
with the prevailing theory that taxation is a pay- 
ment to the general government for protection of 
property or privileges. If a local public body acts 
in a commercial capacity under a privilege granted 
by the state legislature, it receives the same amount 
of benefit from the general government as any 
private enterprise and should pay for it accordingly. 


Mixed Uses 


MORE exacting attitude toward municipally 

owned utilities is found in the twenty-two 
states committed to the “public purpose” doctrine. 
If public property is used for mixed or dual purposes, 
these states place the burden upon the municipality 
to apportion such usage between public and private 
purposes. When there is no proof on this score 
or the method of transacting its affairs makes ap- 
portionment impossible, the state or county in which 
such municipal enterprises are located may tax the 
entire property or any part of it..* In other words, 
it is the duty of municipalities claiming exemption 
for a utility under “public purpose” statutes to keep 
careful and accurate records of the sources from 
which its income was derived. 





12 Code 1930, Tax Code, Sec. 435a. 
3 Sanitary District v. Hanberg (1907), 226 Ill. 480, 80 N. E. 1012; 


Swanton v. Highgate (1908), 81 Vt. 152, 69 Atl. 667, 166 L. R. A. 
(N. S.) 867. 
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Many factors enter into the separation and ap- 
portionment of the uses made of a municipally 
owned utility. The problem always is to determine 
whether the use for public purposes was the “domi- 
nant” or “principal” use or whether it was merely 
incidental to the maintenance of a distinctly com- 
mercial enterprise. 

Almost all of the authorities now agree that a 
municipality acting under legislative authority may 
operate and maintain a public service plant which 
furnishes water, heat, light or power to itself. It 
is also agreed that the operation of such plants serves 
a “public purpose” sufficiently to justify the exercise 
of eminent domain powers in order to acquire the 
necessary property. There is no longer any doubt 
that a municipally owned utility may furnish services 
for pay to the inhabitants of that municipality. 

The proponents of complete exemption for munici- 
pal utilities argue that if free services were fur- 
nished, all of the taxpayers would have to bear 
the initial costs of construction and acquisition as 
well as the continuing charges for maintenance, re- 
placement of obsolescent equipment and salaries of 
employees. By charging a reasonable rate and 
eliminating this burden, an income is produced that 
will support the utility, bring a fair return on the 
investment, and at the same time gain a substantial 
profit for the city treasury.** There is no denying 
that for some municipalities this additional profit 
has been enough to reduce general property taxes 
to a minimum. But what about the schools, road 
districts, drainage commissioners, county govern: 
ments and other special tax-levying bodies which 
would be entitled to assess taxes for their support 
against a private company? The particular unit 
owning the utility benefits at the expense of the 
other taxing units within whose jurisdiction it happens 
to be located. If proper arrangements are made for 
consolidating or maintaining and financing these 
special activities from other sources, there is no 
reason why a publicly owned utility should pay any 
compensation except perhaps an annual sum to the 
state for the privilege of operating. Otherwise, 
complete tax-exemption seems indefensible. On the 
other hand, the growth of municipal utilities and 
their continued immunity from taxation may be an 
instrument for bringing about needed reforms in the 
present haphazard split-up of state and local govern. 
ments into commissions, boards, districts and so 
forth. The needed reformation will be accomplished 
by the simple process of starving out those units 
which no longer will have substantial sources of 
revenue. 


Present Rules 


EGARDLESS of its possible effects on the rev- 

enue needs of other branches of government, a 
utility plant supplying only its municipal owner and the 
inhabitants thereof is exempt regardless of its loca- 
tion within or without the municipal limits. New 
York and a few other “public purpose” states have 
specific statutes imposing taxes on municipal prop- 
erty outside its own boundaries. With these few 





4 Smith v. Nashville (1889), 88 Tenn. 464, 12 S. W. 124, 7 L. R. A. 
469. 
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exceptions, the general rule is that public property 
which would be exempt if situated within the corpo- 
rate limits of its owner is exempt wherever else it 
may be located in the same state.’ 


Each municipal enterprise must be judged sep- 
arately on its own facts in relation to the exact 
wording of the constitution and statutes of its state. 
As we have seen, selling to nonresident corporations 
or conducting a power plant solely for revenue pur- 
poses probably would have no effect on the tax-free 
status of municipal property in the large group of 
states exempting all public property. The state, in 
an action of quo warranto brought by the Attorney 
General could challenge the legality of such conduct, 
but neither the state nor the county could levy any 
taxes against the property. 


The problem of use for revenue or “non-public 
purposes” has arisen in some states because the 
operation of a utility solely for the needs of a single 
municipality and its inhabitants because the income 
from that source is too small to meet minimum oper- 
ating costs. By extending the service range of 
municipal utilities and selling water or current to 
neighboring communities as well as to private indi- 
viduals and corporations residing therein, production 
costs may be lowered. While they are immaterial in 
“public ownership” states, such outside sales may act 
as a waiver of immunity in the “public purpose” 
group. 


When the earning of revenue through outside 
transactions is an important factor, the property is 
being used for “non-public” purposes even though 
the revenue is paid into the public treasury and re- 
duces taxes.** A “dominant” non-public use makes 
the property taxable and the disposition of the pro- 
ceeds is immaterial and “incidental.” 17 But if the 
non-public use or the revenue received therefrom 
is small in proportion to the total use and income 
from all sources, it is considered negligible and does 
not impair its exempt status. 


Distinctions Based upon Income 


T IS hard to draw distinctions between a “domi- 
nant” and an “incidental” use. When utility 
properties are involved, the proportion of outside 
revenue to total income usually is the determining 
factor. The exact ratio of “public” to “private” use 
which must be maintained in order to retain tax- 
exempt standing varies in each instance, but deriv- 
ing as much as one-third of the total income from 
outside sources probably would render the property 
taxable. This ratio was established as the dividing 
line in the case of Warwick County v. City of New- 
port News."® For 1927, the total income of the water- 
works of the City of Newport News was $345,589.76 ; 
of this amount, $112,007.68 was derived from outside 
sales to large industrial users. 


Other facts in the case may have influenced the 
Virginia court in deciding that these proportions 


% Perth Amboy v. Barker (1906), 14 N. J. L. 127, 165 Atl. 201. 

% Knoxville v. Park City (1914), 130 Tenn. 625, 172 S. W. 286, 
L. R. A. 1915 D1103; Stiles v. Newport (1904), 76 Vt. 155, 65 Atl. 
662; Anoka County v. St. Paul (1935), 261 N. W. 588. 

117 Sanitary District v. Carr (1922), 304 Ill. 120, 136 N. E. 479, 

38 (1930) 151 S. E, 417. 
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showed a “use for revenue” subjecting the entire 
system to taxation unless the city could separate 
the exempt portions from those concerned with 
profitable outside dealings. This particular year 
actually showed a substantial profit since there was 
a net income of more than $10,000 after deducting 
all operating expenses, making a payment on ac- 
count of the purchase price and investing $60,000 in 
additions to the system. The court stated that oc- 
casional large sales or even regular sales of limited 
excess quantities would not convert the plant into 
taxable property. However, this plant always 
would have large outside sales because of a per- 
manent statutory duty to sell water to inhabitants 
of the town in which the waterworks were located 
on the same terms as it was sold to its own inhabit- 
ants; therefore, the waterworks were denied ex- 
emption. 

A certain latitude either way. is allowed in deter- 
mining whether the dominant purpose is “public” 
or “private.” If the essential purpose for which 
lands were purchased is maintained, an incidental 
income lessens the burden and does not waive 
exemption or constitute a use for revenue or profit. 
To make things somewhat easier for the municipal- 
ities, the courts hold that an incidental use need not 
always be strictly in keeping with the main purposes ; 
in fact, any use may be made of municipal property 
so long as it does not detract from or change the 
essential character of the dominant use. In Board 
of Supervisors v. Norfolk,'® the county attempted to 
tax a 2,000 acre tract of land adjacent to a large 
artificial lake covering about 900 acres. The larger 
tract was not flooded, but was leased for use as 
pasture land at a rental bringing the City of Norfolk 
a return of about 1.3% per annum on its total invest- 
ment of $107,852. Maintenance costs were charged 
against the rental received and the city derived no 
profit. The courts decided that the income received 
was negligible and altogether incidental to its prin- 
cipal “public use” as a means of protecting the city 
water supply by preventing sediment from washing 
into the reservoir. 


Most states having “public purpose” exemption 
statutes agree that it is not only permissible, but 
is the clear duty of municipal officers to use any 
reasonable means to reduce the cost of maintaining 
public property so long as they do not .devote it 
principally to making a profit. For this reason, 
charges may be made at parks and playgrounds 
equal to all or part of the cost of maintenance with- 
out affecting their primary devotion to public in- 
terests.”° 


Exclusive Public Use 


THIRD line of decisions is found in Illinois 

and other states which exempt all property of 

the state and federal governments but limit munic- 

ipal and county exemptions to property used exclu- 

sively for public purposes. The principles to be 

discussed apply with equal force in Tennessee and 
9 (1930) 151 S. E. 143. 

20 City of Osceola v. Board of Equalization (1920), 176 N. W. 


284; City of Hope v. Dodson (1924), 266 S. W. 68; Town of Hamden 
v. City of New Haven (1917), 91 Conn, 589, 101 Atl. 11. 
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Minnesota where public property is exempt only 
when used exclusively for public purposes.” 


The first impression given by these statutes is that 
property is not devoted “ exclusively” to public uses 
unless it benefits all of the people in the state or 
geographical region in which it is located. How- 
ever, court decisions have established a less exacting 
standard and an “exclusive” public use may result 
even though the benefits of a utility, park or other 
property are confined to the inhabitants of a par- 
ticular community.”? 


As in the states enforcing the more liberal “public 
purpose” rule, occasional or minor uses of public 
property for private purposes does not affect its 
freedom from taxation. Loss of tax-exempt status 
is determined by the degree of deviation from this 
minimum allowance. The words “exclusively used” 
are not interpreted literally for fear of depriving all 
public property of its exemptions. Moreover, a rigid 
interpretation which penalized any departure from 
recognized municipal or “public” functions would 
be contrary to the general reluctance of the courts 
to create inflexible rules. Therefore, by a process of 
word-stretching, “exclusively” is construed to mean 
“substantially all” or the “greater part of” and the 
exemption statutes are applied as though they read: 
“public property substantially all or the greater part of which 
is used for public purposes shall be exempt from taxation.” 

Although the rule is expressed in general terms, 
specific claims for exemption are not solved on the 
basis of abstract distinctions between a mere “use” 
for public purposes and a “substantial use.” Income 
and physical use are both considered. Consequently, 
the fact that a larger proportion of the physical 
properties is used for public than for private pur- 
poses will not create an “exclusive” public use where 
there is a large income. 


Conversely, when a commercial business is trans- 
acted on public property, its nature and scope will 
be examined by the courts to determine whether 
there is an “exclusive public use” of which the com- 
mercial usage is a minor incident. 

A striking example of the “ratio” method of 
analysis is found in the case of People v. Sanitary 
District.* Established originally for the purpose of 
providing an ag see drainage system for the City 
of Chicago, the Sanitary District entered into the 
manufacture and sale of power at its dams at Lock- 
port and its terminal station in Chicago. The build- 
ings and machinery used for power production 
amounted to only 9% of the total property holdings 


of the district, but the power sales produced a large 
monthly income. 


The City of Chicago paid $15,000 a month for 
power to light its streets and public buildings while 
the parks paid $10,000 a month and other sums were 
received from eleven municipalities and 150 private 
industrial customers. On these facts, the Supreme 
Court of Illinois decided there was no “exclusive 
public use” and that the portion used for power 


*1 See ‘“‘Taxable Status of Public Property’, THe Tax Macazine, 
Nov. '37, in which a detailed analysis is made of the statutory 
and constitutional provisions on this point. 

= Sanitary Dist. v. ry gs a 226 Ill, 480, 80 N. E, 1012, 

# (1923) 307 Ill, 24, 138 N, E, 209. ; 


May, 1938 


purposes was taxable.** Although most states seem 
to place the burden of apportionment upon the 
municipality, the Illinois Supreme Court takes the 
view that it is the duty of the assessors to separate 
public and private uses by distinct assessments. 
Because no such apportionment had been made, the 
entire property of the Sanitary District was exempted 
for the years then in dispute. 


Peoples’ National Bank v. Greenville County ** is 
another dual usage case which recognizes the validity 
of using the degree of “public use” as the determin- 
ing factor despite strict statutory language to the 
contrary. Tax exemption was claimed for a ten- 
story building erected on county property by a 
Chamber of Commerce which used the first two floors 
for its headquarters, but maintained a public rest 
room, and offices for the County Demonstration 
Agent on these floors. An average gross annual 
income of $32,000 was derived from renting the upper 
eight floors to private tenants. No rent was paid by 
the Chamber of Commerce, but all net income from 
rentals was divided equally with the county. But 
for the depression, the county would have enjoyed 
a good income for some sixty years after the mort- 
gage on the property had been paid off. 


In previous cases, the Supreme Court of South 
Carolina had decided that the “public use” to be 
made of the building was sufficient to justify an act 
of the legislature authorizing the county to turn 
over its property to the Chamber of Commerce and 
allow it to be mortgaged by that organization.” 
However, in this case, exemption from taxation was 
denied on the ground that although there was a 
“public use” being made of the premises, it was not an 
“exclusive public use’ since the building was erected 
mainly for revenue purposes. It is obvious that the 
degree of non-public use was too flagrant to allow 
the case to be decided otherwise. 


Standard for Other Public Properties 


T IS clear, then, that even in the “exclusively” 

public purpose states, the proportion of revenue 
from “private” usage seems to be the determining 
test in deciding tax exemptions claims of munic- 
ipally owned utilities and other strictly business 
enterprises. Apparently, a more liberal standard is 
used for other cases where it is quite apparent that 
commercial usage was secondary. In these cases, 
an “exclusive” public use is determined by the purpose 
of non-governmental or non-public uses as much as 
by the amount of money received. Public property 
sometimes may be leased to private individuals and 
a nominal charge made to cover the costs of mainte 
nance, heating and lighting without lessening its 
“exclusive use” for public purposes. This principle 
was announced in State v. City of Columbia,?" where 
it was contended that a theatre in the City Hall was 
taxable because it was rented to private parties for 

(Continued on page 312.) 


™% This was a retrial of Sanitary Dist. v. Carr (1922), 304 Ill. 12 

% (1934) 177 S. E. 369. 

% Chapman v. Greenville Chamber of Commerce, 127 S. C. 173, 
120 S. E. 35; Centonakas v. Anderson Chamber of Commerce, 
136 S.C. 215, 136. 3. EB. 35. 

27 (1920) 104 S. E. 337, 


Proceedings of the Sixth Tax 


Clinie of the American 


Bar Association 


HE Committee on Federal Taxation of the 
[American Bar Association held its Sixth Tax 
~~ Clinic at the Hotel Willard in Washington, 
D. C., on February 26, 1938. 


The luncheon session convened at 12:30 P. M. in the 
Willard Room of the Willard Hotel, with over two 
hundred persons present. Robert N. Miller of 
Washington, Chairman of the Committee, presided. 


The guests of the Committee included: 


Hon. C. Fraser Elliott, Commissioner of Income Tax of 
the Dominion of Canada; 

Hon. Wesley E. Disney, Member of the House Ways 
and Means Committee; 

Hon. Harold M. Stephens, Associate Justice of the 
United States Court of Appeals for the District of 
Columbia; 

Hon. Justin Miller, Associate Justice of the United 
States Court of Appeals ior the District of Columbia; 

Hon. William R. Green, Judge of the United States Court 
of Claims; 

Hon. Benjamin H. Littleton, Judge of the United States 
Court of Claims; 

Hon. Roswell Magill, Under Secretary of the Treasury; 

Hon. C. Rogers Arundell, Chairman of the United States 
Board of Tax Appeals; 

Hon. Arthur H. Kent, Assistant General Counsel of the 
Treasury Department; 

Hon. Milton E. Carter, Assistant to the Commissioner of 
Internal Revenue; 

Hon. Eldon P. King, Special Deputy Commissioner of 
Internal Revenue; 

George Maurice Morris, Chairman of the House of Dele- 
gates of the American Bar Association; 

Miss Annabel Matthews, President, Women’s Bar Asso- 
ciation of the District of Columbia; 

Horace Russell, President, Federal Bar Association; 

Harold D. Gre eley, Secretary to the Taxation Commit- 
tee of the Association of the Bar of the City of 
New York. 


Following the luncheon session, the Chairman 
introduced Honorable John P. Wenchel, Chief 
Counsel of the Bureau of Internal Revenue, who 
spoke on the work of the Legal Division of the 
Bureau. (This paper appears at page 267 herein.) 

The Chairman then introduced Honorable Roger 
J. Traynor, Consulting Expert of the United States 
Treasury Department, whose subject was “Declara- 
tory Rulings.” (This paper appeared at page 195, 
April, 1938, issue of THE TAX MAGAZINE.) 
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After a brief recess, the Clinic reconvened for the 
afternoon session. 


The principal speaker at the afternoon session was 
Honorable James W. Morris, Assistant Attorney 
General in charge of the Tax Division of the Depart- 
ment of Justice, who spoke on “Tax Cases from the 
Government Point of View.” (This paper appears 
at page 269 herein.) 


A transcript of the open-forum proceedings at the 
afternoon session follows. 


The Chairman: 


The first of our discussion topics is framed in this way: 
“Does the public interest require that the text of our 
income tax law be as complicated as it is at the present?” 

We will open the discussion with statements by two 
gentlemen whose names and personalities are well-known 
to you. The first is Mr. Mertens, one of the authors of 
a six-volume treatise on income taxation which most of 
us use. I assure you that his remarks will not be in six 
volumes. Mr. Mertens. 


Mr. Jacob Mertens, Jr., New York City: 


Mr. Chairman, I have the impression that all I am sup- 
posed to do here is to make a few irritating remarks, so 
that you people in the assembly will be moved to discuss 
the topic, and then I am supposed to sit down; that should 
not take very long. 

I have a suspicion, gathered from conversations which 
I had in the hall outside this room a short time ago, that 
I have been somewhat indiscreet in agreeing to speak for 
a few minutes on the affirmative side of the question 
whether the public interest requires the income tax law 
to be as complicated as it is. My reactions to the question, 
however, are not prompted by any academic ability to inter- 
pret that statute any more readily than the average attor- 
ney or taxpayer. In justice to the draftsmen of the several 
successive income tax statutes, who have labored intelli- 
gently and on the whole extremely will, I think that | 
should define the boundaries of the topic as I understand it. 

Of course the subject of simplification of taxing statutes 
is by no means a neglected subject. We have had intensive 
efforts directed to the simplification of our tax statutes 
since 1927, at least, and sporadic efforts prior to that date. 
The efforts of 1927 were successful in modifying the form 
and to some extent the substance of the 1926 Act, the 
changes being incorporated in the 1928 Act. 

The law of income taxation is not a simple subject. 
There are a great many complexities in determining what 
constitutes taxable income. Some complexity must neces- 
sarily exist in a statute which is intended to cover myriad 
and intricate business transactions. Nevertheless, intelli- 
gent concentration on simplification should make possible 
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a more ready and expeditious determination by a taxpayer 
of his tax liability. I think, however, that the complexities 
with which taxpayers and tax experts are confronted do 
not arise primarily from the text of the statute. 

We are not concerned in a discussion of this topic with 
complexities which arise from the fact that we really have 
not one but several income taxes and consequently several 
definitions of “net income.” We have first what I might 
call, for want of a better term, the ordinary income tax, 
which is the normal tax and surtax that applies to indi- 
viduals, partnerships, trusts and the like, and a normal 
tax applicable to corporations. In addition we have the 
excess profits tax, the windfall tax, and the unemployment 
insurance tax; and in addition to those we have certain 
super-taxes, which I might call penalty taxes, such as the 
undistributed profits tax, the tax on the undue accumula- 
tion of surplus, and the tax on personal holding companies, 
both domestic and foreign. 

I do not think we are concerned, either, with complexi- 
ties which arise from administrative problems such as fluc- 
tuation in personnel, administrative stability and consistency 
which would result from the inclusion of the personnel 
of the department in the civil service, the feasibility at 
this time of de-centralization of tax administration, or 
with such questions as the advisability of an early audit, 
and the complexities that result from the frequent delays 
in the audit of returns. 

Nor do I think that this topic directly involves sub- 
stantive questions of policy. Of course, life would be a 
lot simpler for the taxpayers if there were no undistrib- 
uted profits tax. They would also, some of them at least, 
find life a little more congenial if they were not being 
measured for a new “basket” as at present proposed. The 
statute would lose some of its complexity if the capital 
gains tax were eliminated, or if the taxpayer were not 
required to reason out why he can take only $2,000 of his 
capital loss although he is taxed on his entire capital gain. 

There are other questions of substantive changes which 
in a broad examination of the complexities of the taxing 
statutes might well fit into the discussion, but our problem 
is essentially more limited. 

Now as I see it when we speak of the text of the statute, 
we are talking primarily, though not entirely, of its form 
and phraseology. The form of the statute underwent a 
substantial change in the 1928 Act, after widespread agita- 
tion therefor in 1927. Sections covering related subjects, 
which previously were scattered throughout the Act, were 
consolidated, thus permitting elimination of the innumer- 
able cross-references; the simpler provisions of the statute, 
which applied to the general run of taxpayers, were grouped 
in one part of the statute; and the more complicated sec- 
tions, which applied primarily to a limited number of tax- 
payers, were placed in the latter part of the statute. 
Except for certain fungus growths which have attached 
themselves to the statute since 1928, I think its form is 
not too complicated and permits the taxpayer to find with 
the exercise of reasonable diligence the various provisions 
he needs to examine in determining his tax liability. 
Whether he can in all cases understand what’s there when 
he finds it is another matter. 

There have been two principal suggestions for simplifi- 
cation of the statute, which have been recently made. One 
is that income tax case-law should be restated along the 
lines followed by the American Law Institute in its restate- 
ments, and then codified and introduced into the statute. 
That would result principally in adding details to the stat- 
ute. The other suggestion is just the opposite, namely, 
that the statute should be made more general and some 
of the present details and minutiae omitted. 

[ am not prepared to go along with either one of these 
two suggestions. It seems to me that the law has not yet 
ripened to the point where restatement of the entire sub- 
ject is feasible. While many principles have been estab- 
lished through consistent administrative interpretation and 
as a result of litigation, there remain innumerable and 
controversial questions which defy a reasonable or fair 
restatement at this time. Nevertheless, some restatement 
is possible. 

If a restatement should be seriously attempted, I would 
suggest that it should be used to implement the regulations 
and not he incorporated in the Act. A tremendously im- 
portant step toward clarification of the tax law would be 
the expansion of the regulations so as to make them truly 
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interpretative of the statute. Notwithstanding that the regu- 
lations have been considerably improved in the last four 
or five years, they remain the most neglected branch of 
the tax structure. In many instances, regulations merely 
paraphrase the Act. If the restated principles of the law 
should be written into the regulations, many of the com- 
plexities confronting the taxpayer in applying the statute 
to his immediate problems would vanish. The correctness 
and validity of restated principles could be tested in sub- 
sequent years through the medium of the formal litigation 
and informal conferences and hearings which normally 
arise in the administration of the statute. 

As for the second plan for simplifying the tax statute, 
I do not believe that we should throw away the present 
phraseology of our statute and eliminate the details. That 
kind of simplification necessarily leaves detailed interpre- 
tation to the discretion of the Commissioner. While I 
have the highest respect for the abilities of the members 
of the department with whom I am acquainted, I believe 
such a plan would not work under our political system. 
If we had a permanent personnel, possibly under the civil 
service, the taxpayer might reasonably expect sufficient 
consistency of interpretation to enable him to rely or 
the proper functioning of the administrative machinery 
required by this plan. Even given the benefit of a perma- 
nent personnel, I think the carrying out of the plan would 
be a step backward rather than forward. We have by 
litigation and otherwise created a very substantial body 
of precedents upon which the taxpayer may rely in the 
determination of his tax liability. Perhaps these precc- 
dents, should be incorporated in the regulations, as previ- 
ously suggested. In any event, they should not be scrappe:l 
and the taxpayer relegated to reliance solely on adminis- 
trative interpretation. 

I have one or two possibly irritating remarks to make, 
expressing my own view as to what might be done in 
lieu of tinkering with the text of the statute in an effort 
to moderate its admitted complexities. 

For the reasons I have given, I think that a restatement, 
to the extent that it is possible, should be used to imple- 
ment the regulations. 

I think that we might well have a breathing spell on 
loop-hole chasing and basket weaving. While equality 
under the statute is obviously desirable, absolute equality 
is equally obviously unattainable. The pursuit of perfec- 
tion, if carried to extremes, must lead inevitably to com- 
plexity in the statute and defeat its own ends. 

My last suggestion is that the effective date of any new 
statute should be January first of the year following that 
in which it is enacted. I think that everyone will admit 
that the text of the 1938 Act is too complicated, as applied 
to situations and transactions that are occurring today, 
for the reason that the text is unknown. I challenge any 
lawyer or accountant to advise a client as to what his tax 
liability is under a statute which has not been enacted. 


The Chairman: 


I will now call on Mr. E. Barrett Prettyman, who, as 
you all know, was General Counsel for the Bureau of 
Internal Revenue, and from long experience, both inside 
of the Bureau and out, is familiar with the problem of 
complications in the text of our tax statutes. 


Mr. E. Barrett Prettyman, Washington, D. C.: 

Mr. Chairman, Mr. Mertens and I have agreed that 
Mr. Miller’s very gentle suggestion to us, as openers of 
the discussion, meant that our function is to make a few 
extremely irritating remarks, in order to arouse the persons 
assembled here to expressions from the floor. We agreed 
on that philosophy, as he told you, and I shall try to follow 
it out. 

I take the opposite view from that taken by Mr. Mertens 
in regard to the necessity for the present complexity in the 
text of the income tax statutes. Most of those complexi- 
ties are not in the basic structure of the statute; they are 
in additions to, or explanations of, or extra features added 
to, the basic structure of the statute, and have grown 
year by year, over the past ten or fifteen vears, until we 
reach our present statute. 

It is not a superficial problem. I do not view it as a 
problem merely of words, but a problem that goes deep 
into the income taxing problem. 

Now, in the eight or ten minutes allowed me, I have 
five suggestions to make, 
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In the first place, many of these complications, it seems 
to me, arise from too much attention being paid in the 
statute to the treatment of the outlaw minority of tax- 
payers. With respect to every law of mass application, 
there is an outlaw minority, and there always will be. 
It does not make any difference what kind of law it hap- 
pens to be, whether it concerns traffic, or liquor, or taxes, 
or merely seventh-grade school discipline, an outlaw 
minority appears. 

If you attempt in the text of a statute, or in the text 
of a rule even, to cope in detail with the ingenuity of this 
outlaw minority, you are necessarily going further and 
further into complicated statements. In fact, it is impos- 
sible to cover in words every possible detail of every pos- 
sible evasion scheme. You simply get lost in your own 
phraseology. 

It does not seem to me that the outlaw minority in any 
situation should be treated as a major factor. It should be 
handled expeditiously, quickly, administratively, and with 
annihilating abruptness. Speed and certainty are the re- 
quirements, and not verbose statutory imprecations. 

In the second place, a great many of these complexities 
are due to attention being paid in the statute to individual 
cases. That should not be. It seems to me that individual 
cases should be handled administratively or before judicial 
tribunals as individual cases, wholly in contrast with gen- 
eral matters of equal importance. An individual case 
should not be given a place in a statute. 

In the third place, a great many of these complexities 
are due to the tax on capital gains. Whether so compli- 
cated a tax is necessary in the public interest is a question 
which I understand Mrs. Willebrandt is going to discuss. 
But if capital gains and capital losses be not a necessary 
part of a proper income tax statute, then the complex pro- 
visions of the statute that deal with that subject are not 
necessarily a part of the statute, of course. 

In the fourth place, I suggest that complication arises 
because of our method of writing income tax laws. We 
have followed the same method for ten or fifteen years. 
That method, as we all know, is that some officials in the 
Department, whose duty it is, make notes throughout the 
year or years of problems which they think should be taken 
care of by statute. The Bar Association and its commit- 
tees likewise make notes of problems here and there that 
they think ought to be taken care of by the statute. 


When it comes time to write a statute, we proceed to 
solve all these problems that we have accumulated, and 
when we have decided how we are going to solve them, 
we submit the problem and the solution to our friends 
of the drafting service, and they write out in words a 
detailed treatment of each problem. Then we engraft all 
these solutions upon the then-existing statute. The result 
is the new statute. 


If you do not believe that that procedure necessarily 
results in complicated text, you try to write out the 
explanation of why one and one make two, or submit 
that task to any expert group. The more expert the 
group, the more complicated the explanation will be. The 
result of this method of writing statutes is necessarily an 
increasingly complicated text. 


I have advocated for some time that the Treasury put 
on a program which will extend over two or three years 
in the writing of a statute, a procedure something like 
this: A certain number of workers to be detached from 
other work in the Department and devoted to assembling, 
indexing and digesting all of the material which the Treas- 
ury Department has accumulated over the past quarter 
of a century in regard to income taxes. That would 
include published rulings, unpublished rulings, informal 
memoranda, and in addition to that, that great body of 
experience which is only in the minds of the officials of 
the Department, who have been there these many years, 
and who have dealt with thousands and thousands of 
problems. It would take perhaps a year or a year and 
a half for that material to be assembled, arranged, indexed, 
and digested. 


As the second phase of that program, there should be 
written, based on that material, a complete set of rules 
covering the subject in some detail. In the writing of 
those rules, inconsistencies in the already existing material 
should be ironed out; omissions should be supplied; and 
the total picture exhibited in a series of rules that would 
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take four or five volumes the size of our present income 
tax regulations. 

At that time you would come to the preparation of the 
statute; with that mass of material and the written set of 
rules, the legislative drafting service, in cooperation with 
the staff on the Hill and the staff in the Bureau, could 
prepare the statute, succinctly reflecting the picture depicted 
in detail in the rules. 

The consideration of the statute could then proceed on 
that basis, with the rules and the mass of material before 
the Committees of Congress. Such a statute could be 
extremely clear and extremely simple in its structure, 
because it would be written and adopted with full knowl- 
edge of detailed rules which would authoritatively interpret 
and construe the statute after it had been enacted. 

My proposition is that a statute written in full view of 
a comprehensive mass of material, covering the whole sub- 
ject, could be simple. That is one method of eliminating 
much of the complexity that is in our present statute. The 
complexities arise, in part, from our method of writing 
the solution of many problems into the statute itself, and 
then thereafter writing interpretative rules. 

Now, in the fifth place, it seems to me that much of the 
complexity arises, by necessity, from the philosophy and 
theory of administration which accompanies the statute. 
I believe that the simplicity or the complexity of a statute 
is necessarily interwoven with the philosophy and the basic 
theory which will be followed in administering that statute. 

If the basic philosophy of the administration of a taxing 
statute be that the complete obligation of the executive 
official is performed in the collection of the tax, and that 
the function of solving controversies is the function of 
another authority, quasi-judicial or judicial, then more and 
more litigation necessarily arises before such quasi-judicial 
or judicial tribunal. That philosophy of administration 
requires complicated statutes, because only by the statute 
in such case can any sort of coherent conception of the 
problem or its solution be obtained. In other words, if 
the administrative policy be “Get the tax; let somebody 
else worry about the right answers,” a complicated statute 
necessarily ensues. 

If, on the other hand, the basic philosophy of administra- 
tion be that the obligation of executive officials is to ad- 
minister completely the tax law, and in administering to 
dispose finally of all controversies, except as to that irre- 
ducible minimum which must necessarily remain, then you 
have a minimum of litigation; and when you have a mini- 
mum of litigation, the statute in effect becomes simple, or 
may become simple. 

This latter sort of administration, of course, requires 
strong and experienced leadership; it may require, as Mr. 
Mertens has suggested, some new provision in regard to 
personnel. Personally, my idea is that the Bureau, as it is, 
has in it, in all of its branches, sufficient strength and in- 
telligence and courage and experience to carry out such an 
administration of the statute. If they follow such a policy 
of administration, you can have a simple statute, because 
controversies and difficulties will be dealt with between the 
executive officials and the taxpayers, with the idea that there 
will be no left-over, unsolved disputes, which lead to 
multiplied litigation and thence to complications and the 
necessity of having remedial statutes. 

Those five, in my brief time, are my suggestions on the 
subject. I hope I have been sufficiently irritating, Mr. 
Chairman, to cause some discussion to arise from the floor. 


The Chairman: 


It is now a pleasure to call on Mrs. Mabel Walker 
Willebrandt, former Assistant Attorney General, for an 
opening statement on our second topic, which has been 
phrased as follows: “Does the Government profit by a 
legislative policy limiting deductions for capital losses with- 
out putting a corresponding limitation on the taxing of 
capital gains?” 


Mrs. Mabel Walker Willebrandt, Washington, D. C.: 


Mr. Chairman, the fundamental rightness of taxing capital 
gains I do not question. But that is not up for discussion. 
The British have never gone into taxing capital gains or 
allowing capital losses, and thus by simplicity of tax in- 
cidence, they save themselves many headaches, I am sure! 

However, under our American system of taxation, con- 
sidering the Government’s need of income, particularly 
pressing as it is at this time, justification, as Professor 
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Magill said when he was appearing before the Congressional 
committee, exists for taxing accretion of wealth, because, 
unquestionably, capital accretions do increase the taxpayer's 
ability to pay. Ability to pay as the justification for a tax 
is a doubtful policy. 

There are not only political, but there are economic 
limits to its usefulness. The limit of taxable capacity is 
governed in some respect by whether the revenue arising 
from the taxes is immediately spread so as to add to the 
spending powers of the country or not. 

Generally speaking, it has been true in the last few 
years that money collected by the Government has gone 
right out to swell consumer spending. It is well to keep 
that in mind while discussing what generally is believed to 
be an inequitable policy of our taxing statutes. 

Another limitation of the taxable capacity is the form 
of the tax—the thing that is being taxed. In other words, 
does the tax paralyze the creative functions by which 
capital produces taxable income? 

Investors look at what is going to happen when they put 
money out; whether their capital gains will be taken by 
taxation without an equally liberal allowance in case losses 
and not gains of capital result. 

If the odds of their business venture are essentially un- 
fair, I believe a drying up of the sources of income will 
inevitably result. I do not think that that drying up process 
will appear for a year or two. Any man may continue to 
extend his investments, with resulting revenue for from 
three to four years, but, inevitably, the bitterness and in- 
justice of a few losses which he can’t take as deductions 
will cause him to rebel. The sort of policy inherent in the 
om gains provisions of the existing law will have the 
effect of not only increasing resistance on the part of tax- 
payers, but a still more far reaching effect upon the actual 
production of income. It will lead the hard-headed busi- 
ness executive to stop extensions of capital into venture- 
some enterprises. 


Whenever you stop capital going into venturesome 
economic spots, you will not immediately but ultimately 
dry up the Government’s best chance of gathering surtaxes. 


For example: You have $100,000 to invest. What arc 
you going to do with it? You know that you have a cer- 
tain steady income, on which you will pay taxes, and it 
will provide for your living next year. So you'd like to 
expand with your $100,000. But are you going to put an 
extension on your factory? Are you going to hire a lot 
more people with that $100,000? You hard-headedly sit 
down and look the whole thing over. You feel that you 
have a pretty good chance to enlarge your money by a 
venturesome use of that capital. But likewise you know 
your chances, as nearly as you can forecast them, are ten 
to one that you will not make your capital back in the first 
year. It may take you two or three years to get your 
capital back, and you are liable to drop $50,000 the first 
year, and maybe $50,000 the second year, before the venture 
starts to make a profit. Under present tax laws you can 
take no deduction for these $50,000 a year capital losses— 
or practically none, only $2,000 per vear. You will, there- 
fore, be $96,000 poorer at the end of two years, and will 
have had to pay practically as great a tax on your current 
income. When the venture does start to pay well, your 
tax brackets will thereby go up to such an extent that 
recapture of your invested capital will be greatly postponed, 
if not made quite impossible. After thinking the matter 
through, you are likely to be, as most of us know our clients 
are now, bewildered—with initiative paralyzed—and _ in- 
clined in the final decision, to put every dollar into non- 
venturesome enterprises—or just spend it, saying, “What's 
the use, I can’t have any fair chance if I invest it.” In all 
events you will likely choose not to take the business chance, 
and the Government will miss its chance of getting a slice 
of the profits you might have made. 


It is pointed out on every side that the effect of taxing 
capital gains without corresponding liberality in allowing 
capital losses is to paralyze capital and dry up the sources 
of the Government’s revenue. This is an insidious result. 
It is doubtful whether collection of some immediate reve- 
nue will compensate. 


The views of the United States Chamber of Commerce 
were expressed in no uncertain terms before the Housc 


Committee at the time of the hearings of the Revenue Bill 
of 1934, as follows: 
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“These provisions are perhaps the most far reaching and 
also the harshest of any found in the bill. They are the 
outstanding example of the government’s taking unfair 
advantage of its taxpayers.” 

Professor Buehler in his volume on Public Finance, page 
225 (1936) comments pertinently: 

“It is controversial-what ‘just’ taxation involves, for 
justice in taxation is a matter of opinion. Taxes up to the 
present time have been levied primarily as a compromise 
with expediency, although many regard ability to pay as 
the highest ideal of fairness in taxation. The more equitable 
taxation is, the stronger will be the impulse of the tax 
payers to cooperate, and in the long run the more produc- 
tive it will be. If taxes are to be more just, productivity 
must to some extent be subordinated to justice.” 

It is axiomatic that no government can exist on the por- 
tion of its revenue obtained from fighting with its tax- 
payers. As pointed out in the comments of the Chairman 
of the Ways and Means Committee, January 18 of this 
year, “national revenues must always come largely from 
voluntary payment of taxes.” There must be active co- 
operation of almost all the taxpayers. Any policy adopted 
by the Government that creates a sense of unfair treat- 
ment, causes bewilderment or resentment, and will breed 
resistance and result not only in tax evasion but, still 
worse, will drive capital into hiding and inhibit profit 
taking. The tax on capital gains with severe limitations 
on the deduction of capital losses is considered by many 
as the outstanding example of revenue raising that dries up 
its source. We are all familiar with the attitude on the 
part of taxpayers toward double taxation. Even that is 
probably not as widely resented by taxpayers as a govern- 
mental policy regarded as not giving the taxpayer a fair 
chance. As Sir Inglis Palgrave (at page 23 of “Influence 
of the Taxation of Capital upon the Welfare of a Country”) 
says, it is a “heads I win, tails you lose” game, which he 
says is always a game that “the state cannot in decency or 
fairness play with its citizens.” 

The history of our taxation of gains, and allowance of 
losses from the sale of capital assets (not including stock 
in trade) may be outlined briefly as follows: 

Under the Revenue Act of 1913 all gains from the sale 
of such assets were subject to income tax. l.osses from 
such sales were not allowed. 

Under the Revenue Acts of 1916 and 1917 gains from 
such sales were subject to income tax. Losses from such 
sales were allowed only to the extent of the gain arising 
from such sales. 

Under the Revenue Act of 1918 gains from such sales 
were subject to income tax and losses were allowed against 
income of any kind. 

Under the Revenue Act of 1921 (as applicable to 1922 
and 1923) a new treatment of these gains was devised. 
Gains from the sales of real estate, stocks, bonds, etc., were 
divided into two groups, the first consisting of those where 
assets had been held for more than two years, and the 
second where the asset had been held for two years or less. 
The first group was called capital assets and the gains 
arising therefrom capital gains. It was provided that the 
taxpayer would not be required to pay on these capital 
gains a tax of more than 12% per cent. This was a con- 
siderable relief from taxation for in these years the surtax 
rates reached 50 per cent. In the case of the second group, 
gains and losses arising in transactions of two years or less, 
the treatment was as in the 1918 Act, that is, gains were 
taxed in full and losses allowed in full. A capital net loss 
was also allowed in full in spite of the fact that a capital 
net gain was not taxed at a rate of more than 124 per cent. 

The provisions in the 1924, 1926 and 1928 Acts remained 
the same. 

The Revenue Act of 1932 was enacted during a period of 
depression when the need for revenue was acute. It was 
known that the revenue from the income tax had greatly 
declined and a part of this decline was correct!y ascribed 
to the wiping out of ordinary income by the deduction 
therefrom of both classes of losses previously described. 

A representative of the Treasury Department, in speakiny 
before the Ways and Means Committee of the House on 
behalf of the capital gains and loss provisions of the 1934 
Act, said (U. S. House Ways and Means Committee Reve- 
nue Revision Hearings 1934, page 39), only expediency in 
revenue collecting is the reason back of Section 117. 
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The report of the subcommittee, points out that the grand 
total of gains from the sales of assets by individuals in the 
fifteen years from 1917 to 1931 exceeds the grand total of 
losses from such sales allowed as deductions, by a little 
over 12 billion dollars, and observing that this means 800 
million dollars net income to the Government per year, 
concludes—‘This is a taxable subject not likely to be 
thrown away.” 

The subcommittee of the Committee on Ways and Means 
justified Section 117(d) by the following conclusions: 

“1. During the high tax period 1917-1923, inclusive, losses 
exceeded gains by approximately three billion dollars. 

“2. During the prosperous and low tax years 1924-1929, 
inclusive, gains exceeded losses by approximately sixteen 
billion dollars. 

“3. During the depression years 1930-1931 losses ex- 
ceeded gains by approximately one billion dollars.” 

Dr. Magill of the Treasury Department, justified Section 
117, as follows: 

“Tt is of course obvious that no taxpayer with a large 
potential profit enjoys the prospect of giving the Treasury 
a large proportion of it when he finally chooses to make the 
sale. * * * Nevertheless, if it be true that capital gains 
represent as great a capacity to pay as any other form of 
income, Congress should require compelling evidence of 
bad social and economic effects before it exempts such 
profits entirely. * * * No such evidence has yet been 
collected and presented. * * * Taxation of capital gains 
and corresponding deduction of capital losses have caused 
much fluctuation in the total amount of income taxes. 
These fluctuations can be largely decreased by limits upon 
the deduction of losses.” 

Thus, it would appear that nothing lay back of the adop- 
tion of this provision except the necessity of the Govern- 
ment to effect an immediate enlargement in taxes collected, 
and it decided that taking away deductions for losses would 
be one way. It is a grave question, however, whether 
anything more than a very temporary acceleration in im- 
mediate tax collection results from a policy like this that 
receives nothing except condemnation because of its basic 
unfairness. The immediate increase, as pointed out by 
‘Treasury officials asking for the passage of the bill, might 
he a possible 800 millions in taxes, but whether that much, 
or perhaps a much larger sum may not be lost in a few 
years through the paralyzing effect of the application of 
the law, remains to be seen. 

It is believed by most disinterested students of taxes that 
this provision should be modified. It is further believed 
that it could be modified in such a way as to prevent in 
large part the instability in Government collections, by 
provisions for accrual of capital gains and their taxation 
over a period of time, and a similar provision whereby the 
deduction of capital losses could be spread over several 
taxable periods. 

As is well known by all students of taxation, the Twentieth 
Century Fund has made some very illuminating studies on 
present taxation trends. The present Under Secretary was, 
before accepting his governmental position, a member of 
the taxation committee of the Fund. The book entitled 
“Facing the Tax Problem” published by the Fund in 1937 
makes specific recommendations on the subject of dealing 
with capital gains and capital losses, as follows: 

“1. Include capital gains as a part of the regular tax 
basis, with an annual accrual provision to prevent the taxa- 
tion of gains accumulated over a number of years at high 
surtax rates in one year merely because the gains are 
realized that year and therefore easy of taxation in a single 
year. 
~ “2. Allow capital losses as deductions, not only against 
capital gains, but also against other income, with such 
modifications as may be found desirable from the point of 
view of stability of revenue, as for instance, a spread, or 
carry-over for several years, instead of the complete deduc- 
tion in a current year.” 

It is, therefore, recommended that the Treasury Depart- 
iment and other governmental departments, and the Bar, 
proceed with the study, as Under Secretary Magill has 
suggested. It is further hoped that, for incorporation in the 
next tax legislation, constructive recommendations may be 
made by the Treasury Department to remove this inequal 
and unfair provision—which I defy: any lawyer here to 
explain successfully to his client, and leave that client in 
a patriotic, taxpaying, capital investing state of mind. 
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The Chairman: 


The third topic on our program is entitled: “Dealings 
between taxation officials and taxpayers; how they can be 
made more effective for the prompt disposal of contro- 
versies.” Mr. Franklin S. Edmonds, a member of our 
advisory committee had planned to lead this discussion, 
but he could not be here today. He has asked his partner, 
Mr. Brock, to speak for him. The Committee’s attention 
was called to a magazine article, written by Mr. Edmonds 
and Mr. Brock, recounting the results of a questionnaire 
about tax practice that had been sent out to trust company 
officials all over the country. 

We thought it would be a good thing to hear the reac- 
tions which came back from those trust company officials 
who had been dealing with the Bureau in all parts of the 
United States. We had in mind that although many of 
those comments might be altogether wrong,—they might 
be quite unjust to the Bureau or unjust to the taxpayers,— 
even unfounded reactions are of tremendous importance. 
If a man is unreasonable, the fact that he is unreasonable 
is just one of those things that have to be dealt with. 

I say this by way of introduction, so you will know that 
the views being expressed here are not the views of the 
Committee, or the views of Mr. Brock or Mr. Edmonds, 
but merely a summary of some of the things they found in 
the answers to the questionnaire. 


Mr. J. Warren Brock, Philadelphia, Pennsylvania: 


In his budget message to the first regular session of the 
Seventy-Fifth Congress, President Roosevelt pointed out 
the need of a thoroughgoing revision of the Federal tax 
laws, and that task is one of the major problems with which 
the Congress now in session is struggling. In the hope of 
being of service both to trust companies and to the public 
authorities upon whom falls the burden of making the 
revision, “Trust Companies Magazine” during the past 
year, endeavored to assemble representative views of the 
nation’s leading corporate fiduciaries upon this all-important 
subject. To this end, letters were addressed to a selected 
group of representative trust companies, requesting criticisms - 
of the present Federal tax laws, and suggestions as to the 
revision of them. 

Mr. Edmonds and I were requested to analyze the re- 
sponses received to these letters and to prepare a summary 
of the criticisms and suggestions contained in them. This 
summary was published in the January edition of “Trust 
Companies Magazine.” 

Most of the suggestions contained in the letters were 
suggestions for changing various substantive provisions in 
the Federal tax laws, such as the repeal of the tax on 
undistributed earnings, the repeal or revision of the law 
relating to capital gains and losses, and similar changes 
and revisions. These matters have been so widely dis- 
cussed that further comment thereon would be merely 
repetitive. It was interesting to note, however, that the 
replies received in this survey indicated that one of the 
problems with which the trust companies were seriously 
concerned arose out of the administrative policies of the 
Federal taxing authorities. The number and nature of the 
comments which were directed toward the personal element 
involved in the administration of the Federal tax laws, and 
the treatment accorded taxpayers and their representatives 
by the administrative authorities and employees, was ex- 
tremely significant. To illustrate the point of view of the 
writers of these letters on this problem, I will read extracts 
from a few of the letters received. One letter contained 
the following comment: 


“The manifold and enumerable complications which 
have gradually arisen through the years have now 
reached the place where even the professional tax man 
is often in a quandary. This not only has resulted in 
almost endless litigation but has been an imposition on 
many taxpayers who can scarcely afford to pay for 
professional advice or litigation. Then, too, the atti- 
tude of the authorities has often placed taxpayers in 
an unjustifiable position by the policy of resolving even 
the slightest doubt in favor of the taxing authority. 
The very large percentage of cases which the govern- 
ment has been losing in court speaks more eloquently 
than words of the present attitude which practically 
refuses to conduct reasonable negotiations on cases 
involving relatively small amounts. While this policy 
may result in some increase in revenue I] believe this is 
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negligible, when one considers the bitterness engendered. 
A suggestion that ought to be made, diplomatically of 
course, is that a more reasonable policy be followed 
by the bureau in an endeavor to treat honest taxpayers 
—and most taxpayers are fundamentally honest—as 
friends rather than enemies. I am persuaded that there 
are an increasing number of taxpayers whose resent- 
ment is sufficient to cause them to take advantage of 
the government wherever possible because they feel 
that similar treatment is accorded by the taxing au- 
thority.” 


In another letter, the writer said: 


“One of the most frequent criticisms which we have 
to make of the Bureau is the apparent disregard given 
to the recommendations of the fieldman, except upon 
questions of fact, which can be determined only by the 
men in the field. Frequently, situations arise in which 
the fieldman has the ‘touch’ or the ‘feel’ of it, and with- 
out being unfair to the Government he can make a 
recommendation which will do equity for all parties in 
interest, yet the Bureau will take a look at the record 
only and without frequently paying any attention to the 
fieldman will make its decision, throwing an unwar- 
ranted burden upon the taxpayer if he is to defend his 
rights. His alternative is to consider that a fight would 
perhaps cost more than any saving and he, therefore, 
frequently pays, with an ever accumulating irritation.” 


In still another letter, the writer commented as follows: 


“The most alarming thing about the tax laws as 
they have been administered in the last few years has 
been the loss of confidence on the part of almost all 
taxpayers in the fairness of the government. Most tax- 
payers are perfectly willing to pay such taxes as are 
fairly levied under reasonable laws, but when they feel 
that the laws are extreme or unfair, and the administra- 
tion of them is all one-sided, then there is built up an 
attitude of suspicion and non-cooperation which is 
very far-reaching.” 


Several of the letters also referred to the difficulties aris- 
ing from the uncertainty which prevails pending a final 
decision of the United States Supreme Court on important 
questions of law, the writers observing that in the mean- 
time, court decisions adverse to the government’s point 
of view were apparently ignored. However, under present 
conditions, this situation is probably an unavoidable result 
of the difficulty experienced by the government in bringing 
such questions before the Supreme Court, Assistant At- 
torney General Morris having explained to us (page 269 
herein) that in most cases, it is necessary to procure con- 
flicting decisions in different Circuit Courts of Appeals 
before the Supreme Court will assume jurisdiction. It 
would certainly be helpful if Mr. Morris’ suggestion for 
remedying this situation could be adopted. 

Some of the letters also commented upon the similar 
situation resulting from the practice of the Commissioner 
in non-acquiescing in Board of Tax Appeals decisions. Al- 
though this situation may also be unavoidable, it is cer- 
tainly unfortunate, because in many cases, the result is 
that taxpayers are put to the trouble and expense of appeal- 
ing to the Board on questions which it has already decided. 
An improvement of this situation would also be welcomed. 

lf it be true, as the letters analyzed in this survey would 
seem to indicate, that there is a growing feeling of antagonism 
and resentment on the part of taxpayers toward the repre- 
sentatives of the taxing authorities, a serious problem is 
presented. Toa considerable extent, effective collection of 
taxes depends upon the inherent honesty of the average 
taxpayer, and if taxpayers generally, whether justifiably or 
otherwise, come to believe that they are not being treated 
fairly by tax administrators, their sense of honesty may be 
undermined, making the collection of taxes more difficult, 
and possibly reducing the amount of taxes collected. 

Moreover, should this attitude on the part of taxpayers 
become universal, the result would be substantially equiva- 
lent to a national tax strike,—possibly not a conscious tax 
strike, but if taxpayers generally should adopt a policy of 
passive resistance or non-cooperation similar to the fol- 
lowers of Mahatma Gandhi, the result would be equally 
serious. 

In the letters received in this survey, three suggestions 
were advanced for the solution of this problem. One writer 
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suggested an improvement in the personnel of the repre- 
sentatives of the taxing authorities, and it may be that 
some improvement along this line would be in order, pos- 
sibly under an effective Civil Service Plan, as suggested by 
Mr. Mertens. 

Another writer believed that the situation would be im- 
proved if the administration of the tax laws were de- 
centralized, particular reference being made to the so-called 
“Cleveland Plan,” under which the local internal revenue 
agent in charge is given increased authority, or exercises 
more authority, in settling tax controversies locally without 
being referred to Washington for final decision and reduc- 
ing the number of cases in which the taxpayer is put to 
the expense of an appeal to be heard in Washington or 
other place where hearings are scheduled. 

Some of the writers suggested, however, that the uncom- 
promising attitude of the representatives of the taxing 
authorities was encouraged by their superiors, or was the 
result of a consciously adopted policy of the taxing admin- 
istration. If this is true, certainly earnest consideration 
should be given to the reversal of such a policy to the 
extent that it is responsible for this situation. 


The Chairman: 


At this point remarks from the floor are in order with 
reference to these topics that have been spoken on, or 
anything closely related to them. 


Judge William R. Green, of the United States 
Court of Claims: 


Mr. Chairman, in view of my experience on the Ways 
and Means Committee and my present duties, perhaps | 
may be indulged in a few remarks. 

A short time ago one of your members facetiously said— 
at least I hope it was facetiously—that after having been 
engaged for a number of years in the preparation of tax 
legislation, I was now given the privilege of passing on my 
own work. 

Mr. Chairman, I have a perfect alibi in that respect. | 
did not write any of the taxing statutes. They were written 
by the Legislative Counsel of the House and Senate at the 
Capitol. If these statutes are not absolutely clear and plain 
so that any school child of the seventh grade can under- 
stand them, you will readily understand whose fault it is. 

3ut speaking seriously, Mr. Chairman, and lest I may 
seem overcritical in some of my remarks which follow, | 
would say that anyone who undertakes to draft statutes 
for the purpose of collecting taxes has my sympathy. It 
is one of the most difficult and technical jobs of all legisla- 
tive work and if imperfections have been found it is only 
the inevitable. 

There is no tax that works out with perfect equality. The 
aim of legislative bodies in preparing tax statutes is always 
to make them fair and just, easy to understand and practical 
in their application. But this is merely an ideal which 
should always be sought but which never will be reached. 

The income tax statutes have been attacked as being 
complicated and, in my judgment, they always will be, no 
matter by whom or how they are framed. In fact, the 
simplest taxes, those that are perfectly plain to everyone, 
as a rule are most unfair and unjust. A simple income 
tax could be written but it also would be unfair and unjust 
in its workings. The income tax is complicated because in 
endeavoring to carry out its basic principle and to have it 
imposed in accordance with ability to pay, an effort has 
been made so to frame it that it would be adjustable to 
the individual circumstances of various taxpayers, and to 
this end there have been provided all sorts of allowances, 
aes and exemptions, all of which complicate the 
aw. 

I have spoken of the Legislative Counsel of Congress 
with whom I came in contact for many years. I know 
them to be men not only of ability but of long experience 
in their work and admirably qualified for it. They are not 
responsible for the principles embodied in the laws which 
they write. These principles have been determined by the 
congressional committees. The Legislative Counsel only 
undertake to carry out, as nearly as they can, the inten- 
tion of the legislators. 

I thought, in 1928, when the statute of that year was 
prepared, putting within the limits of one act all the income 
tax laws and bringing out the general principles in the 
first part of the act and the particular provisions in the 
latter part, that the act was reasonably clear and ought 
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to remain on the statute books for a long time. When that 
act was passed, a number of English authorities acknowl- 
edged the superiority of our legislative enactments with 
reference to the income tax. 

The limitations placed upon my time prevent any dis- 
cussion of the 1928 statute, and I can only say that in my 
opinion it has been badly mangled since its enactment. 

The capital gains tax has been criticized, which is my 
excuse for saying a few words with reference to it. This 
tax is often misunderstood. It is not a tax on business 
nor is it levied on any profits which are derived from any 
business. If it were, losses would be deducted under an- 
other provision of the statute. It is essentially a tax on 
speculation. The Joint Committee on Taxation of the 
House and Senate some years back made a report with 
reference to this tax which showed that by far the greater 
part of the tax was assessed against profits made by ex- 
tremely wealthy speculators who have the power to swing 
the market on Wall Street. Ninety-one per cent of the 
capital gains of those receiving income in excess of $1,000,000 
in the year 1924 was derived from the sale of stocks and 
bonds. I know of no instance where the ability to pay is 
better established, and if the tax should in some way 
restrict the tendency to speculation—which is all too rife in 
this country—I think this is no point against it. 

We levy a tax on every profit produced by the work of 
hand or brain—nothing escapes except it be so small that 
it is within the exemption. Now here is what might be 
called the unearned increment. The person who has re- 
ceived a capital gain has done nothing whatever to earn it. 
He has benefited by the thrift and work of our citizens at 
large. Surely it ought to be taxed. 

There is indeed an element of unfairness in the limita- 
tion that is placed on allowances for capital losses, but it 
has been found not to be practical to permit them to be 
allowed to the full extent. I think in this respect it is no 
more defective than most other taxes, for nearly all, if not 
all, sometimes work unfairly. 

I would like to say something with reference to the plans 
that have been suggested for the modification of the present 
law. I do not entirely agree with Mr. Prettyman, although 
I think he made some valuable suggestions. I had sup- 
posed, myself, that the Bureau of Internal Revenue had 
collected a great deal of information with reference to the 
enforcement and effect of the income tax and that much of 
this information had been used to prepare the regulations 
which it has issued; also that it was continually advising 
the Treasury with reference to the results of its administra- 
tion of the law. 

If we are to have an entirely new statute enacted, the way 
to get at it, as it seems to me, is to go over the court 
decisions and find what particular matters have been most 
troubling to the taxpayers and the courts in order that 
difficulties which taxpayers encounter may be cleared away; 
but we should not be too hasty about undertaking a general 
revision of the income tax. 

Several years back, the National Tax Association met in 
this city and adopted a resolution to the effect that fre- 
quent changes in our tax laws should be avoided as they 
complicate the law and confuse the taxpayers. In this 
sentiment I concur and wish that more heed had been paid 
to this advice. 


Mr. William A. Sutherland, Atlanta, Georgia: 


I think there are sources of complication in the tax law 
which should be eliminated. Much of the present com- 
plication comes from the complete distortion of what the 
ordinary business man or accountant understands by “in- 
come.” 

Whenever the income tax law defines “net income” as 
something far different from the ordinary concept of in- 
come, and begins to call things income which are not 
income,—either by including in income something which 
should not be included or by refusing to permit the deduc- 
tion of losses which should be deductible,—a crazy quilt is 
thus constructed which has no relation to anything that 
the ordinary man understands, and consequently it is just 
as though he had an algebraic formula before him that 
had no relation to actualities or to business practices. Every 
time he tries to fit anything into the formula he has to 
look at the formula and study it again, unless he has a 
most excellent memory, because he knows he cannot trust 
his ordinary business sense, or his impression as to the 
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purpose of Congress, to tell him whether he is arriving 
at the right result. The last two or three income tax laws 
seem to have tremendously increased that complexity with- 
out justification, and if this next law goes any further, 
taxpayers are likely to be hopelessly lost. I need not say 
that when most of the taxpayers are confused the Govern- 
ment’s task of administration becomes almost hopeless. 

This kind of complexity is absolutely unnecessary, for 
the same amount of revenue can be raised by a fair income 
tax law, geared to ordinary business practices but with 
increased rates. If you arbitrarily double a man’s income 
by an artificial definition and charge him only five per cent, 
you are getting away from any reasonable theory, and 
merely arriving at the same result in dollars as if you had 
pursued the simpler course of defining income correctly and 
charging twice as high a rate. The fundamental theory of 
any highly graduated income tax must be the ascertainment 
of ability to pay, and this really governs, whether we use 
an arbitrary method of levying the tax or the simpler, 
natural method. 

I would like to see the whole Bar, the Treasury Depart- 
ment and Congress get together and say, “We are going 
to try to get back to some common-sense definition of net 
income,” and I believe much can be done in simplification 
by that course. 

There is another source of complexity which is more 
difficult to deal with, and this has to do with the necessary 
efforts, in drafting a tax law, to avoid leaving loopholes. 
I have great sympathy with the efforts of the Treasury 
and Congress to remedy the situation in that respect, and 
not to leave any means by which transactions really in- 
tended to be subject to the law shall actually not be subject 
to it. Such efforts necessarily involve some sacrifice of 
simplicity in the text of the law. 

But I do think we can pay too high a price in complexity, 
reaching a point where the Government’s interest is im- 
paired. We may have come to that point now. My feeling 
is that if we went back to a common-sense definition of 
income, and took care not to overdo the complexities which 
result from efforts to prevent avoidance, we would have 
gone a long way toward getting a simpler and more work- 
able law. 


Mr. Lyle T, Alverson, New York City: 


Mr. Chairman, although I am no longer engaged in tax 
work, I stand here, if not one of you, at least one with you. 
A friend of mine recently said, “If you aren’t engaged in 
the practice of law, what do you do?” and I said, “I have 
retired to contemplate the injustice of nature and the in- 
—. of man”; and he said, “Boy, you surely must be 
usy.’ 

The Chairman and his coadjutors are constantly ex- 
ercising their skill to determine what the future may hold 
forth. The Chairman recently called my attention to a 
little cloud, no bigger than a man’s hand, namely that 
there are some who, in writing the next Revenue Act, or 
the one thereafter, would like it to contain a provision 
whereby the findings of fact of the Commissioner of In- 
ternal Revenue, if based on any evidence, shall be conclu- 
sive upon any matter in controversy. 

The Chairman asked me to speak a hundred words, or 
thereabouts, respecting this possibility and I said, “I can 
give my reaction to such a provision in one word: ‘Im- 
possible.’ ”’ 

My second reaction was that perhaps there might be 
some little good in it after all. A few controversies have 
been confided to me, involving questions of valuation, and 
the terrific waste of human energy and the wearing out of 
human beings and the English language, and the time and 
blood and sweat that were involved, are simply beyond 
description. If, therefore, anybody could suggest to me 
some way to accommodate the necessities of the revenue, 
and to shorten these proceedings, I certainly would be in 
favor of it. 

I considered, would it be possible, perhaps, to evolve a 
procedure whereby a taxpayer or his counsel could submit 
to the revenue authorities all the evidence in the broad 
sense of the term which to him might be relevant; the 
Commissioner could then call upon his resources for a 
similar statement, and a synthesis and boiling down of 
those two statements would be required in the Commis- 
sioner’s final determination; then allow judicial review as 
to whether such determination is supported by the evi- 
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dence so set out in the Commissioner’s determination— 
would such a procedure facilitate settlement of these affairs? 
I think, upon final consideration, that such or a similar 
idea is theoretically sound but that probably, it would not 
work. 

That idea is like so many of those things that I used to 
find in the Revenue Acts. They are produced in the very 
best of faith, they are intended to accomplish a salutary 
end, they are calculated to bring peace and contentment 
and plenty, and make everybody happy, but too often they 
have precisely the opposite effect. Such, I very much fear, 
would be the result here. 

It seems to me, in the final analysis, that you would 
certainly have to permit a taxpayer, and perhaps the Com- 
missioner, to go to some tribunal and say, “I submitted my 
statement, and the Commissioner left it out,” or, “I sub- 
mitted my statement and he synthesized it until there was 
nothing left;” and upon such showing the Court should 
have the power to remand the matter for trial de novo. 

The result probably would be that after the preparatory 
procedure, matters would be back for trial upon the facts 
under the usual rules of evidence. 

It seems to me that the entire subject simply illustrates 
the necessary complications of fair and proper tax ad- 
ministration. One very definite factor will always be with 
us, the factor of human nature. Until human nature is 
changed, I do not believe that we are going to avoid com- 
plications in administering taxing statutes, or that we are 
going to arrive at a millennium whereby taxpayers will pay 
as the Commissioner demands or whereby, indeed, we shall 
eliminate lawyers. 

The only hope for the latter is to have them drop out 
one by one, upon the attrition of time, as, indeed, I have 
done. 

In conclusion, I would simply suggest this thought, that 
if this cloud tends to grow any greater, if it is going to 
become a part of our organic law and bring about the 
storm that I foresee, I hope that all of you, within and 
without the Government, will seek to find a means whereby 
the taxpayer receives the protection that I, a taxpayer, 
think he should have, namely, a fair trial before a fair tri- 
bunal, according to the laws of evidence as evolved over 


these many generations, to the end that the taxpayer be 
not wholly undone. 


[r. Granger Hansell, Atlanta, Georgia: 


Mr. Chairman, there is one feature in the 1936 Act as 
amended by the 1937 Act, which I think deserves our con- 
sideration as attorneys particularly. 

[ refer to Section 340, which requires a disclosure by 
attorneys of information which they acquire in a confidential 
capacity, as relating to the organization of foreign cor- 
porations. 

The particular section (340) is not of any overwhelming 
importance, because it relates to a small segment of the 
law, and those of us who live away from eastern financial 
centers would never have occasion to make a report under 
it, but it is an entering wedge, which, perhaps, may be of 
great importance in the future. 

If this information as to foreign corporations is to be 
elicited from attorneys, there is no particular reason why 
the Government in the next tax Act should not require a 
similar amount of information as to domestic corporations, 
as to trusts that may be created, wills that may be drawn, 
or any other transfers of property. 

For the last four hundred years in the history of our 
profession, and since the trial by battle was abandoned, the 
attorney has been a familiar figure on the legal scene, and 
during that four hundred year period it has been a funda- 
mental principle that the communications between an at- 
torney and client have been privileged from disclosure, 
either voluntarily or involuntarily. 

I think it might be well to refer back as far as 1743 in 
the Court of King’s Bench, where it was said: 

“All people and all Courts have looked upon the con- 
fidences that existed between attorney and client as so 
great that it would be destructive of all business if attorneys 
were to disclose the business of their clients.” 

The only exception which the common law recognized 
to this rule against disclosure by the attorney of informa- 
tion regarding his client, was when the client came to the 
attorney for advice as to a criminal act which had not been 
committed, but which the client desired to commit. 
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Unless, then, we have come to the point where we 
frankly acknowledge that a taxpayer who comes to a 
lawyer for advice as to avoidance of taxes is about to com- 
mit a criminal act if he attempts to avoid a tax, then 
according to the principles that have been evolved over the 
centuries, the information should remain inviolate. 

I think we, as attorneys, should be vigilant to see that 
this section is not permitted in the future revenue laws, 
and is deleted in the coming 1938 Revenue Act. 

This privilege is of common law origin and is not em- 
bodied in any constitutional provision of the United States. 
nor any state constitution, so far as I know, and, therefore, 
it can be whittled down or entirely destroyed by Act of 
Congress. 

The protection of the revenues does not require this 
section, because the taxpayer could be required to disclose 
the information instead of the attorney. No question is 
now included in tax returns for this purpose but it could be 
easily added. 


Mr. Arthur S. Dayton, Charleston, Vest Virginia: 


Mr. Chairman, being a lawyer engaged in general practice 
with some experience in matters of taxation, I wish to add 
a word, from practical experience, confirmatory of what 
Mrs. Willebrandt has said. 

I am afraid those drafting the current Federal tax bill 
are apt to be too much governed by Treasury statistics, 
and may fail to give sufficient consideration to what the 
statistics do not show. In the last year I have repeatedly 
seen new enterprises abandoned because of tax burdens, 
particularly that of the undistributed profits tax. I have 
been forced to point out to clients, even those in later 
middle life, that they must prepare to die by withdrawing 
their funds from active business to build up liquid reserves 
for inheritance taxes. A man without debt, owning, for 
example, several thousand acres of unproductive coal land, 
would leave an insolvent estate for all practical purposes. 

The graph of new corporate ventures in business is going 
down. I believe this situation has a direct relation to what 
have been here called “Penalty Taxes.” I have one thought 
to emphasize: I hope that Congress does not lose sight of 
the factors that do not show in Treasury statistics. 


Mr. George Maurice Morris, Washington, D. C.: 


There are two ideas which I would like to speak about 
just a moment. One is with respect to the development 
of the “small cloud no bigger than a man’s hand.” Every- 
one who is concerned with the disposition of the business 
of the Government and of the Courts must be aware that 
Court calendars are steadily growing in those cases whicli 
affect the relationship of the citizen with his Government. 
Everyone must be aware that we should continue to seek 
to eliminate as many of those cases in the Courts as we 
can, and to dispose of them as effectively as we can in 
administrative procedure. 

One of the natural trends in the search for such a process 
is in the direction that Mr. James Morris spoke about, 
namely, finality. 

Those who have had any practical experience know that, 
sometimes, it is better to have a controversy concluded than 
it is to have it concluded correctly. On the other hand, in 
the search for that type of expediency, we can get to the 
point where we are breaking down something which i is very 
much more valuable to us than any finality could be. 

In the development of administrative law, there has been 
much discussion and a considerable trend in the direction 
of making administrative determinations conclusive, ° or 
virtually conclusive, as to the facts. 

I simply want to point out one feature of the matter 
which concerns this cloud on the horizon. In a procedure 
before the Federal Trade Commission, as an example, the 
case is usually generated, regardless of the form of the 
complaint, by a controversy between persons in business. 
The Federal Trade Commission, notw ithstanding its greater 
participation on some occasions because it is charged with 
the public interest, is, primarily, the umpire between the 
disputants. 

In that sort of situation the man who sits on the other 
side of the table in a Federal Trade Commission proceeding 
is a man who is trying to do justice in the public interest. 
He takes a larger part possibly than does the Court in the 
ordinary Court procedure, but in the main, his interest is 


in deciding a dispute to which the Government is not a real 
party. 
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A similar situation exists before the Interstate Commerce 
Commission. A very familiar type of controversy before 
the Commission is one between a shipper and a railroad. 
While the Interstate Commerce Commission is charged 
with protecting the public interest, the Commission’s primary 
job is to decide what should be done as between two 
disputants. 

When you come to the question of taxes, however, it 
makes no difference whether you consider the man on the 
Government’s side of the table one of those who smells of 
roses, as our Chairman so beautifully said today, or one of 
those who smells of onions. The fact is that he has an 
interest, as an officer of what is primarily the tax collection 
agency, on behalf of his principal; and if we are human, 
whether we are on one side of the table or the other, we 
are moved to the advancing of the interests of our principal. 

It has been my experience that many men I know, who 
are usually the most public minded, are nearly always 
somewhat restricted in the picture they present by the client 
they represent. An advocate’s training, an advocate’s duty, 
is to present for his client the best picture he can of any 
situation. The tax man does that for his client. If he does 
not, as a lawyer he is not fulfilling his duty. If he is 
a Government agent and does not do it for the Government, 
he is not fulfilling his duty. 

If you place one of those men in the position of the 
judge, who is going to write up the facts, it is almost im- 
possible to keep from his reactions the tinge that arises 
from the formula with which he first advanced into the 
matter. 

Therefore, when you leave in the hands of one of the 
parties the finding of the ultimate facts, you are leaving 
in his hands an extremely dangerous instrumentality which 
will probably affect the justice of what is done ina particular 
case. Asa result, in the case of taxes as distinguished from 
many of the other problems which arise in Government 
administration, leaving to the Gov ernment’s advocate a de- 
termination of facts which shall be final is quite a different 
prospect from leaving such a power to a merely regulatory, 
or even quasi-regulatory, functionary. 


There is one other idea to which I think we should give 
a moment in passing: that is Section 340 of the 1936 Act 
as amended by the 1937 Act. It is not necessary to develop 
the thought much further than our brother from the South 
has done, but this is true: the most fundamental duty that 
a lawyer has is the representation of his client. No one 
has a more keen conception than I have of the duty that 
lawyers have, as members of the community, to serve the 
community as a whole, and always to have the interests 
of the community at heart in the particular dispute in 


which we are engaged. We are officers of the Court in 
that respect. 


On the other hand, our chief service and our chief func- 
tion as officers of the Court, as persons obligated to the 
community, will always be in seeing that an individual gets 
a fair deal in his relations with his government. 


The prohibition on the lawyer against a disclosure of any 
of the affairs of his client is not the result of some whim: 
it is not the result of what some old English judge has said 
about the matter; it is a result of practical experience. 
One of the finest things the Committee on Federal Taxa- 
tion of the American Bar Association has done is to protest 
avainst the violation of this principle in Section 340. 


That section, itself, is of small consequence to any of us, 
but its portent is immense. That kind of thing should be 
climinated from our laws. If an attempt is made to make 
the Bar of this country tell-tales on behalf of the Govern- 
ment against the interests of their clients, we will destroy, 
in my opinion, one of the corner stones of the whole 
society of which we are so proud. I call upon all of you 
not only to give your attention to the elimination of that 
particular section of the Revenue Act, but I call upon all 
of you to see that nothing more of that kind gets into the 
Revenue Acts, or, indeed, into any Act of Congress. 


In this respect, I speak not as a member of the tax bar 
only, I speak as a member of the American Bar, and I 
speak as a member of this community of which we are all 
a part, namely, the American Community. 


If we do not preserve the principle of keeping inviolate 


the client’s confidences to his lawyer, we are headed for 
inestimable trouble. 
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Mr. Harry Friedman, Washington, D. C.: 

Mr. Chairman, I would like to address my very briet 
remarks to Mr. James W. Morris’ proposal to make a denial 
of certiorari by the Supreme Court an approval of the 
Circuit Court’s decision. 

I think that what we need is not so much finality in 
decisions of the Circuit Court of Appeals as, perhaps, some 
means of getting more tax cases to the Supreme Court of 
the United States. The simplest way of doing that would 
be by merely removing the restrictions on the right of 
appeal in tax cases. 

In other words, instead of making the decision of the 
Circuit Court of Appeals final, an appeal could be allowed 
in the type of cases referred to by Mr. Morris, and then 
the decision of the Supreme Court would be final. In that 
way, as in the Electric Bond and Share case, we could 


get our test cases to the Supreme Court with much more 
promptness. 


Mr. Frederick Schwertner, Washington, D. C.: 


Mr. Chairman, my brief remarks pertain to the structure 
of the tax statute, which in my judgment needs simplifica- 
tion. The country has suffered from a multiplicity of taxes. 

The discriminatory tax on personal holding corpora- 
tions, the discriminatory tax on corporations accumulating 
too much surplus in the view of the Commissioner of 
Internal Revenue, the discriminatory tax on undistributed 
net profits should be repealed and the proposed discrimina- 
tory tax against so-called family corporations should not be 
enacted. Such taxes do great harm to the economy of the 
country, The capital stock tax and the excess profits tax 
should also be repealed, together with the various manu- 
facturers’ excise taxes. 

In place of those taxes, there should be a general manu 
facturers’ excise tax of 2 per cent. 

The rate on the first $4,000.00 of individual net income 
above the exemption should be taxed at 8 per cent, as 
was the case under the Revenue Act of 1918, in lieu of 
the present 4 per cent rate. The limit on surtax rates on 
individual net income should be 50 per cent instead of the 
present 75 per cent rate, and the limit on Federal estate 
tax rates should be 50 per cent instead of the present 
70 per cent. In my judgment the Government would derive 
greater revenue from such rates than it does from the 
present rates. 

In my view, the tax rates on corporate net income should 
range from say 8 per cent to 20 per cent, so that the man 
who uses the corporate form in doing business would pay 
about the same as he would if he did business as an 
individual. 


The Chairman: 


We want now to hear from a gentleman who is the 
Secretary of the Committee on Taxation of The Associa- 
tion of the Bar of the City of New York, Mr. Harold 
Dudley Greeley. Mr. Greeley is also a member of our 
Association. 


Mr. Harold Dudley Greeley, New York City: 


Mr. Chairman, first let me explain that our New York 
City Bar Association takes no position on underlying 
policies in taxation matters. We confine our work in our 
Committee on Taxation to recommendations concerning 
the form and the practicability of tax statutes. Consequently, 
nothing which T may say here should be charged to the 
Association of the Bar of the City of New York. It 
happens, however, that I am here in another representative 
capacity also, as counsel of the Controllers Institute of 
America. That Institute is a non- -profit association of about 
a thousand controllers, including those of many of the 
largest corporations in the country. At a meeting of the 
Institute’s Board last evening in New York, I was asked 
to express to this meeting the Board’s belief ‘that the most 
important single thing which is practicable is simplifica- 
tion of the tax structure and of the tax returns. 

We are well aware that a taxing statute cannot be so 
simple that he who runs may read, but it should not be 
so complicated that he who reads may run; especially if 
he is a capitalist and runs to cover, seeking protection 
in securities, tax-exempt, or otherwise. Capital is useful 
to the economic community only when it is invested in the 
production of economic goods which are made available 
for distribution and consumption. It seems apparent that 
capital is being kept out of new productive enterprises 
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not only because of the magnitude of taxes but also because 
of the complexity in the law and in the computation of 
the taxes. If Recommendation No. 1 made to the Com- 
mittee on Ways and Means by its subcommittee on internal 
revenue taxation is adopted and codification is effected, 
complexity in the law itself will be reduced. But it seems 
to us that insufficient effort is being made to reduce 
complexity in the computation of taxes. 

For example, the Subcommittee’s Recommendation No. 
4, concerned with the taxation of corporations earning 
slightly more than $25,000 per annum, adds new com- 
plexities which lead to uncertainty in forecasting taxes 
and providing for them. Admitting a laudable purpose of 
seeking greater equality by making the transition from a 
$25,000 corporation to a larger one more gradual, it seems 
that the price paid for this increased equality is too high. 
Its cost in increased complexity is too great. Equality in 
taxation is only one of the four characteristics of good 
taxation specified by Adam Smith. One of the others is 
certainty. I venture to believe that the average business 
man would rather take his chances on paying a little 
more tax under a simple law than a little less under a 
complicated law. No general rule applied uniformly to 
complex situations can ever be applied without working 
occasional injustice, but such occasional injustices cannot 
be eliminated by a complicated law and the cost of enforc- 
ing a complicated law is excessive. 

Economy in taxation, another of the characteristics 
enumerated by Adam Smith, is not confined today to the 
Government’s cost of collection. The cost to the economic 
community is the excess of the tax itself plus the tax- 
payer’s cost of computing it over the amount received by 
the Government less the Government’s cost of collecting 
it. It is completely obvious that this total cost will be 
yvreatly increased if the Subcommittee’s Recommendation 
No. 13 is adopted. That is the one which proposed amend- 
ments to the dividends-paid credit, which would make it 
impossible for one to forecast the tax for a current year 
even on an assumed amount of net income. In this con- 
nection, why not make some provision for allowing credit 
for dividends paid within a short time after the close of a 
taxable year? It usually is impossible now to forecast the 
effect of dividends paid within the year upon the corporate 
income tax liability. 

If, when, and as we get simplification in our tax structure 
and in our tax computations, we believe that capital will 
flow more rapidly into industry, resulting in increased 
employment, increased savings, and increased investment 
of savings in productive industry, to the benefit of the 
country as a whole. 


The Chairman: 


At this point, I will insert in the record excerpts from 
three letters commenting on matters listed in the program 
for discussion. 

The first is from Mr. Phil M. Canale of Memphis, 
Tennessee, who writes as follows: 

“From a legal as well as a practical point of view 
1 am inclined to the thought that the proposal with 
reference to declaratory rulings is one which encom- 
passes entirely too wide a field, in that it attempts to 
embrace matters both of law and of fact. If the intent 
is to authorize the Commissioner and the taxpayers to 
determine tax liabilities in advance of the consumma- 
tion of transactions and the determination of such tax 
liabilities is predicated upon the finding of facts, such 
as March 1, 1913 value, then I think that the provision 
will be entirely ineffective and productive of much 
discord and litigation. This is proceeding upon the 
assumption that, from an administrative point of view, 
the determination of such facts, in the great number 
of cases which must necessarily come before the Com- 
missioner, could be had within the taxable year in 
which the tax liability should arise. I doubt the ability 
of the Department to keep pace with the cases which 
would be submitted. 

“While at first hand it would appear to be highly 
desirable to provide machinery whereby all the inter- 
ested taxpayers may be parties to which a declaratory 
ruling may be issued, determining the proper year for 
the deduction prior to the accrual of tax liabilities 
which may be affected thereby, I am frankly at a loss 
to understand how this can be accomplished. For 
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example, let us assume that a question as to the time 
for the deduction of an alleged bad debt is presented 
for determination and none of the parties interested 
have theretofore attempted to deduct the bad debt on 
their tax returns. With a full realization of the tendency 
of the Commissioner’s office to find reasons to shift 
a bad debt deduction from the year in which claimed 
to a subsequent year, or a complete denial of the 
deduction by the insistence that the debt became 
worthless prior to the taxable year, it is my opinion 
that any provision for declaratory rulings should be 
limited to matters other than those involving facts or 
bad debts, unless Recommendation No. 48 is written 
into the law whereby bad debt deductions would be 
permitted in the years in which it is finally determined 
that the loss was actually sustained. But even this, in 
my opinion, would not operate to effectuate the inten- 
tion manifested in Recommendation No. 49. 

“It is my thought that declaratory rulings should be 
limited to the determination of legal principles with 
reference to the taxability or non-taxability of pro- 
posed transactions. This would not, of course, permit 
the administrative board to determine the amount of 
tax liabilities or, except as outlined above, permit the 
determination as to the time for claiming deductions. 
The situation I have in mind might best be illustrated 
by a proposed corporate reorganization or recapitaliza- 
tion where the taxpayers are extremely anxious to 
know whether as a matter of law a tax liability will 
arise. If the application of the declaratory rulings is 
limited to similar matters I believe it will be adminis- 
tratively feasible and certainly highly desirable from 
the standpoint of the taxpayers, their counsel and the 
government.” 


_The second letter is from Mr. Frank R. Goldman of 
New Haven, Connecticut, who writes in part as follows: 


“The text of the income tax law should be simplified. 
People are suspicious and antagonistic and seek to 
evade laws which they cannot understand. 

“Give local tax officials and revenue collectors in 
each state more power to effect settlements and release 
worthless Federal liens, subject to such speedy review 
at Washington as may be necessary. They know local 
problems, conditions and customs and might be able 
to avoid many unnecessary hardships. For example, in 
Connecticut foreclosures by sale are expensive and 
seldom used. Yet a Federal tax lien on a clearly value- 
less equity prevents the possibility of a strict fore- 
closure and requires that a foreclosure by sale be had 
at a great increase in expense to innocent parties who 
are not liable in any way for the tax lien. 

“Use tax laws only to obtain revenue not to regulate 
or destroy or to provide unfair subsidized competition. 
Only three or four basic and equitable forms of taxa- 
tion, simple enough for the public to understand, col- 
lected in a simple and economical manner, should 
provide all funds necessary to sustain the Federal 
Government and finance its limited duties and powers. 
Business is bewildered and unable to function and 
capital is afraid because of innumerable and changing 
taxes and collection methods. The ever changing efforts 
to effect reform are preventing the recovery which 
must come first. Production should be increased 
rather than restricted. Business now needs all its pos- 
sible resources to recover or even to survive and now 
is no time to extract taxes for any reform purposes of 
the distant future. Put the relief burden on the states 
and let the Federal Government lend them money 
when necessary. Stop making gifts to any state or 
locality and thus stop the ever increasing demand and 
expense caused by the inevitable rush of each to get its 
share of the Federal appropriations.” 


The third letter is from Professor Robert C. Brown of 
the University of Indiana Law School. He writes as 
follows: 


“You have undoubtedly seen the statement of 
Mr. Elisha M. Friedman, published in the New York 
Times for February 16, and the editorial comment of 
the Times for the same date. He seems to demonstrate 
that the present situation is that the Government, 
far from benefiting by the present arbitrary provisions, 
is substantially losing in revenue, Hence, it would 
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appear that the unlimited deduction of capital losses 
would probably increase the governmental revenue, 
by encouraging persons to go into speculative enter- 
prises, which they are now not disposed to do because 
of the ‘Heads I win, tails you lose’ provisions of the 
present revenue act. Still better would be a flat tax 
rate for capital net gains, as was the rule under some 
of the previous revenue acts. Such a provision would 
probably actually increase the governmental revenues. 

“One matter which I should like to comment on 
particularly is an argument which I have heard several 
times, namely, that a number of existing taxes must be 
paid irrespective of the results of the business of the 
taxpayers. Such are property taxes and many forms of 
excise taxes, including sales tax and gross income 
tax. All this is undoubtedly true, though even here the 
cards are not so clearly stacked against the taxpayer 
as the present Federal capital gains tax. But apart 
from this, the substantial answer, it seems to me, is 
that the tax rates on these property and excise taxes 
are comparatively small. A gross income tax at the 
rate of 65 or 75 per cent would undoubtedly be subject 
to the same criticism; in fact, it would be very nearly 
what we now have. But such a proposition, so stated, 
would be intolerable. Granted that some taxes are 
necessarily payable even if the taxpayer operates at a 
loss, there is no excuse for such a tax at the high 
surtax rates now collected by the Federal Government. 
It seems to me, therefore, that the present Federal 
tax, with only a trifling allowance for capital losses, is 
neither fair nor even moral; but what is even worse, 
perhaps, is distinctly detrimental to the governmental 
revenues.” 


The Chairman then introduced Honorable C. Fraser 
Elliott, Commissioner of Income Tax for Canada. 
(Mr. Elliott’s paper appears at page 272 herein.) 

At 5:45 P. M., the meeting adjourned. 


Some Phases of Income Tax Law 


(Continued from page 273) 


In transferring the case from the Administration 
to the Exchequer Court, the Commissioner of In- 
come Tax certifies as to the facts lodged with the 
Revenue Department and transmits the certified 
facts to the Exchequer Court, whereupon the matter 
is ready for trial and hearing. Usually formal Plead- 
ings are ordered by the Exchequer Court Judge. 


I am inclined to the view that in appeals of this 
nature the Crown generally should be right. The 
officers of the Crown with taxpayers’ money have 
every facility at their hand to ascertain precisely 
what the law is in a given set of circumstances, 
together with the added consideration that in case 
of doubt initially the matter should be resolved in 
favor of the taxpayer. Therefore it is felt that the 
Crown should generally win its revenue law suits. 


If such is not the case it appears improper that the 
taxpayer should be required frequently to bear the 
burden of having determined for the Crown what the 
law really is. Court costs awarded seldom cover 
the actual cost to the taxpayer or compensate for 
time and business opportunities lost, let alone incon- 
venience and worry. 


Conclusion 


I HAVE said too much for one that is not every 
day in the maelstrom of the affairs touching upon 
the revenues of your country, the magnitude of 
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which was impressed upon me some six or seven 
years ago when I first met your Commissioner, Mr. 
Helvering. On his desk was a very substantial file, 
but little else. He advised me that between the 
covers of that file were a number of years under 
appeal, as to whether some $60,000,000 should or 
should not be paid into the Federal Exchequer. My 
comment was that within that file, if the Federal 
Government should win, was as much revenue as 
the Dominion of Canada would secure in a year un- 
der the Income Tax law from all its taxpayers, both 
corporations and individuals, all across Canada. 
That statement would not be true today but it was 
then. Thus I support my statement that we realize 
how relatively small we are and that it is perhaps 
presumptuous on our part to state with any great 
assurance our ways, means and conclusions in doing 
our work. 


The very size of your country in its business activities 
is well described by that expanding American per- 
sonality who said—‘Big, of course it is big—Bounded 
on the North by the aurora borealis, on the South by 
the precession of the equinox, on the East by 
primeval chaos and on the West by the day of 
judgment.” What a country! 


Tax Loss 


AKING over of the oil fields by the Mexican gov- 

ernment deprives Mexico of an important tax 
source. Foreign oil concerns operating in Mexico 
have paid 6 per cent of the nation’s revenues. 
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By C. Morton Winstow, C. P. A. 
ARTICULARLY timely is this study of the 


- exemptions and alternatives of taxation under 
inheritance, estate, and gift tax statutes. 


It throws new light on the prospective shrink- 
age of capital by estate and inheritance taxes. 
Practical yardsticks are supplied for measuring 
the problem created by these taxes and for 
gauging the respective merits of proposed meth- 
ods of alleviation. The effects of the new Federal 
Estate Tax Regulations are carefully reflected. 
41 helpful charts, graphs, and tables. Invaluable 
for everyone concerned with the formulation of 
estate plans under present high tax laws. 
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LEWIS GLUICK, C.P.A., SHOP TALKER 


Taxtalk 
HEN G. N. Nelson cites a case in his weekly 
tax article in the New York Times, it must 
be important, so we advise you to study care- 
fully Spitsner, 37 BTA No. 78 (374 CCH § 7179). 

This Week, a syndicated Sunday magazine, in its 
\pril third issue, tells about a house which is in two 
states, three counties and four towns. It describes 
it as a taxpayer’s nightmare. Can any reader 
match it? 

The students of Rensselaer Polytechnical Institute 
staged a penny strike on April 5 against the hidden 
taxes. They cornered nearly all of the pennies in Troy, 
N. Y., and then proceeded to use pennies for 25% 
of all their purchases, to show that that much repre 
sented the indirect taxes of which the general public 
was not conscious. That was the same day the City 
of New York enacted new and additional sales taxes. 
Believe us, those are direct enough to knock any 
one unconscious. Compare the New York tax rates 
with your own before making any reservations for 
the 1939 World’s Fair. 

os * 


N ‘THE New York Daily News, on March 15, the 


income tax deadline, appeared this sinister warning : 


To Him Who Is Lax On Income Tax 
In view of the date at the top of this sheet, 
No doubt you've discovered what we must repeat: 
Come rain, snow or thunder, come weal or come 
woe, 
On Park Avenue, Foley Square or Park Row, 
Men who’ve been busy or lazy or lax 


End fooling today with that Old Income Tax. 


To those who were early, all homage we'll pay, 
And pity all those who had cause to delay; BUT 
X marks the spot if it’s not done today! 


* * * 


EFERENCE is hereby made to SST 261 IRB 
1938-7, 12 (CCH Unemployment Insurance 
Service, Federal J 8550). It is causing quite a little 
trouble to those who are or might be affected by 
it. It concerns a Christmas gratuity to club employees 
which is held “do not constitute wages within the 
meaning of Titles VIII and [X of the Social Security 
Act.” Now you readers know what that means. 
(Or don’t you?) But to the very best of our knowl 
edge they do constitute wages within the meaning 
of the Income Tax Law. For although the club acted 
as agent in distributing the members’ gifts, the 
money was parcelled out in accordance with the 
wages earned. And if the club did not have to report 
those amounts in form 1099, nevertheless, they arc 
earned income to the recipient. Now, of course, an 
$85 per month bellhop won’t get into the taxpaying 
class. But stewards, cooks, and barbers in almost 
any club, will. And basing their claim on this ruling, 
they are not reporting such “gifts” in their tax re- 
turns, provided they made any such returns. It is 
distinctly up to the Internal Revenue Unit to clarify 
this SST ruling; and to check closely on all club 
and hotel employees. The latter would make a fine 
WPA project. 
oe * 

l* the New York Herald-Tribune for March 20, ts 

an article by J. P. Toohey, about this marvelous 
land in which people still laugh at taxes. He cites in 
particular the role played by Florenz Ames in the year’s 
biggest stage success, “I’d Rather Be Right.” Did 
Mr. Toohey ever hear about whistling in the dark 
whilst passing a graveyard? 

* 

HE New York Times of March 11, reveals that 

the Board of Tax Appeals upheld the two-way 
stock transactions of Mr. and Mrs. Gordon M. Bod- 
man of New York by which they showed losses in 
their income tax reports. Mr. Bodman, a brokerage 
firm official, had appealed from income tax deficiency 
assessments totaling $52,291 for 1931 and 1932. The 
Board said that Mr. Bodman, in charge of their separate 
accounts, directed transactions by which he and his 
wife bought what each sold. The Board held the 


sales legal. 
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ROM the New York Times of March 27, came 
this article: 


“Efforts to prevent unemployment by granting prefer- 
ential unemployment insurance tax rates to employers with 
stable employment records are ‘unsound’ when applied to 
State laws providing for a pooled tax fund, Harry Weiss, 
senior technical adviser of the Social Security Board in 
Washington, writes in the current issue of the Political 
Science Quarterly. 


“Merit rating, under which provision is made for varia- 
tions from the basic tax rate for each individual employer 
in accordance with the effect of his labor turnover or lack 
of turnover on withdrawals from the fund, is not only in- 
effective as a technique for stabilizing employment but 
endangers the solvency of the pooled fund, Mr. Weiss 
warns, 


“The unemployment insurance laws of twenty-seven 
States provided for the establishment of automatic merit- 
rating systems. Nine states, including New York, pro- 
vide for studies of the subject. 


“This article distinguishes between merit rating and the 
so-called ‘employer reserve’ plan developed in Wisconsin.” 


* + 


CCORDING to the Good Book, there were only 

three things that Solomon did not understand, 
but had he lived in the 20th Century we'll bet he’d 
add a fourth, namely, the way of a lawyer with an 
accounting. No. We did not say accountant. We 
said “accounting.” The reason we are yipping about 
it just now is not because we just discovered it; 
we’ve known it since 1919. But because we are the 
innocent victim of a’recent horrible example. This 
lawyer, a co-trustee of a large estate, waited till he 
was actually cited for contempt of court before he 
took any proper action to make an accounting, due 
in 1936. Then he blandly asserted that ten days 
would easily suffice. Today, as we write this, we 
have worked on it 15 days, including one Sunday, 
and almost every night, with one senior almost 
constantly with us, and a junior a good part of the 
time to run the calculating machine, etc., and we are 
still more than a week from the finish. Our partner 
has had to carry on the state tax season tinaided, and 
all routine audit clients have been put off. 


The negligent lawyer is not unique. The referee, 
appointed by the Surrogate to handle the case, like- 
wise asserted that any accountant who knew his 
business could do the job in less than two weeks. Of 
course any lawyer whose practice includes any estate 
or tax work knows what arrant nonsense that is on 
a seven-year estate job. Having dealt with accounts, 
they have some respect for them. We are vividly 
reminded of a lawyer with whom we went to school, 
in our teens. When, some years later we met, he 
starting well in legal practice, we struggling for the 
experience qualification for the C. P. A. examination, 
he airily remarked: ‘“What’s all the fuss about ac- 
counting? It’s so simple. All you need is a day 
book and a ledger and a bank book.” In our youth- 
ful enthusiasm, we made the mistake of arguing with 
him. Consider this as part of the student’s depart- 
ment for the moment while we put on our white 
whiskers, and other parts of our pedagogical role, 
and in our most impressive professorial tones say 
“Never argue with a YOUNG lawyer!” 

You can’t win. But he learned. A few years later 
he became executor of an estate, the assets of which 
were almost all in a large, old-established wholesale 
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business. At the end of 48 hours the biggest firm 
of accountants in that state had a new and regular 
client. 

Our CCH tax service has been regularly filed, even 
though we have averaged less than fifteen minutes a 
day in the office. But we just haven’t had time to 
read it. So comments on most recent cases are post- 
poneda month. Nor can we even get around to writ- 
ing up some fine shoptalk we heard and made note 
of. We’re pounding this out on our home portable 
on a bright Palm Sunday afternoon, when common 
sense would have us out for a promenade, and the 
notes are all at the office. Why don’t we go to the 
office? Well, the office is in the throes of being 
moved, from room 601 to the larger room 604. It’s 
doubtful if we could find anything if we went. Are 
we downhearted? NO! 

We can drivel away like this—well, let’s tell a 
story about the late lamented Cal Coolidge. Being 
asked to address some association meeting he wanted 
to know how long they would let him talk, because, 
if “you limit me to fifteen minutes, I will need two 
weeks to prepare; while if you set no limit, I can 
start right now.” Incidentally, we might remark 
that the estate on which we are working was created 
in 1926, when Cal was in the White House, and the 
old man, who left nearly a million, never did a 
smarter thing in his long life than to die just when 
he did, for all tax rates were at their lowest ebb since 
the Sixteenth Amendment came in. 

We “snuk” off from the estate one night to go to 
a dinner at which one Joe Brown was the guest 
speaker. Absolutely, he comes from Van Buren, 
Arkansas, where he is a leading legal light. If his 
humor is more subtle than that of his more famous 
radio townsman of the cheese hour, it is nonetheless 
funny. His description of the way the WPA and 
other New Deal activities had changed his native 
town kept 60 middle-aged men in gales of laughter, 
but the chairman voiced the sentiment of all when 
he commented that it took a darn clever man to make 
light of the implications and tax burden inherent in 
a situation so nearly tragic. 

The New York State Society of C. P. A.’s held its 
regular meeting devoted to the monthly audit on 
April eleventh. We meant to get there but time 
did not permit. But the regular monthly audit is 
one of the greatest tax savers the small to medium 
size business can have. Prompt, reliable informa- 
tion of the condition of the business enables the 
owners to meet tax situations in advance, to the 
greatest extent possible. Furthermore, with ac- 
counts audited throughout the year, the tax man has 
a cinch making up the return. His work sheets, if 
not the books, show all unallowable deductions, all 
non-taxable income, and all other data necessary for 
form 1120. To compile it all at one time, after the year 
is over, is a task; expensive for the business if it pays 
the tax man properly; or expensive for the tax man 
if he does a conscientious job and is not adequately 
compensated. 

This state society has grown to such an extent, 
2700 members, that the big monthly meetings offer 
scant opportunity for discussion. Accordingly, fol- 
lowing the lead of the New York Academy of Medi- 
cine, and other learned societies, weekly meetings, 
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devoted to special topics, and with attendance lim- 
ited to not more than 200, started April 13, at the 
Town Hall Club. 


The March issue of the Accounting Review de- 
votes two pages to a review by J. H. DeNike of 
“Studies in Current Tax Problems.” Both this 
magazine, and the April issue of the Journal of 
Accountancy have plenty to say about “accepted” 
principles of accounting. A casual reader would 
infer that the “accepted” part was irony. Actually 
the Sanders-Hatfield-Moore book on the subject has 
stirred up a hornet’s nest, with W. A. Paton leading 
the opposition, but most people believe that good 
will come of it, in that, the “cussing” and discussing 
will finally lead to some real acceptable statements. 


It was Oldtimer himself who advised us to have 
all technical publications (except the tax service) 
sent to the home, not to the office. 


“That way,” said he, “you'll get to read them. 
When you are finished, you can take them to the 
office for the files. But the other way round, you'll 
do darn little of the reading that is so necessary for 
the professional man.” 


Moreover he cited to us a famous lawyer who had 
all advance sheets and digests sent to him in dupli- 
cate, one to his home, one to his office. Where do 
you have this magazine sent? Don’t forget the wife 
and the kiddies. Aunty Beatrix is likely to break 
loose any time. 


Alibi Ike 


E CERTAINLY grooved one in our Student’s 

Department of March. We mean our answer 
regarding the New York State Franchise Tax as an 
accrued or accruable item for federal tax purposes. 
KFven before the tax season rush was over, indignant 
readers and otherwise were starting to protest, and 
after March 17 came a deluge. But by that time the 
April copy had already gone to press. So we enter 
a plea of guilty, on authority of 371 CCH { 181.351, 
and throw ourselves on your mercy with a plea of 
non compos mentis, namely and to wit: We rushed 
our March copy out just before starting on our 
honeymoon; and in the words of the new Mrs. Shop- 
talker, “a C. P. A. who is crazy enough to get mar- 
ried in the middle of the tax season, is capable of 
anything.” 

* * * 


N PAGE 535 of the September, 1937, issue a 

typographical error made a reference to a non- 
existent form. The context however made it quite 
plain that form 1134 was intended, and we bring up 
the subject now only because of a recent letter of 
the Bureau (383 CCH § 6137). We hope that our 
article, showing the absurdity of powers of attorney 
in not uncommon circumstances had something to 
do with the indication that the Bureau will be alert 
in recognizing them. But whatever the cause, we 
like the effect, 

* oe * 
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Dear Mr. Client: 


You have asked me to please refrain from telling 
how you must keep your books, and how to pay 
your taxes, and so forth, and to concentrate on tell- 
ing you how not to pay taxes. Of course, you want 
to keep strictly within the law, and it is surprisingly 
easy to cut your tax payments to a small fraction 
of your present burden, and do it legally. It may 
cause’ you some inconvenience, but “it can be done.” 


Of course you are a trifle handicapped by the fact 
that you smoke but little; just think of all the six 
“centses” you could save if you used a pack of ciga- 
rettes a day! Likewise, you play cards but little, 
so the dimes you can save by not buying decks of 
cards are few. If you went in for this new game of 
five-suited royal bridge, you could save twenty cents 
a deck. But you can give up your splendid apart- 
ment in the east eighties, where the landlord care- 
fully fails to tell you how much of your rent is taxes, 
because it isn’t as much as he wants you to think, 
but which is nevertheless plenty. You can buy a 
home in the suburbs; there you will pay taxes 
directly, and deduct them from your income. You 
will also not have to pay the New York City sales 
tax on things bought in the city and shipped to your 
home, or on purchases made in the suburb, though 
the latter will cost you more, tax free, than identical 
articles plus tax, in New York. You will also have 
the privilege of helping the tax ridden railroad with 
your commutation ticket; and you will find theatre 
going so inconvenient that you will save all the taxes 
you have been paying on theatre tickets. Very few 
suburban movie houses charge as much as 40¢. Stop 
dabbling in stocks and save stamp taxes. 


Your very best bet, however, is to give up your 
automobile. Besides the $18 license, you will save 
at least $100 a year on gasoline taxes. Naturally, 
you will not be able to call on so many customers, 
and your commissions from sales will fall about one- 
third. And just think what that will do to your 
income tax! Take you out of the surtax brackets 
entirely. Isn’t that something? 


But now, in the most deadly seriousness, your 
only true remedy is at the polls next November. 
Let your present representative in Congress know 
that ; and your neighbors and friends and customers. 
Next year you might get relief. Yes, the pun is 
intentional. Perhaps there is more than a mere 
coincidence in the fact that Good Friday falls on 
April 15, the day when the first and biggest in- 
stallment of the New York State income tax falls 
due. It may give those who pay the tax a feeling 
of doing penance for sin, the sin of electing wasteful 
officials, or still worse, the sin of apathy; staying 
away from the polls, never being able to find time 
to write your senator; always bellyaching, but rarely 
if ever doing anything. 

Sorry I can’t give you any better cheer. 

Yours truly, 


BLANK 
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TAXING THE INCOME FROM TAX- 
EXEMPT SECURITIES 


Charles L. B. Lowndes, Professor of Law, 
Duke University 


tax, it could not prejudice the position of 
the borrowing sovereign with reference to 
other borrowers subject to the same tax. 
The advocates of exempting from the 
income tax interest from governmental 
securities do not contend that the tax 
would make it more difficult for the gov- 
ernment than for other borrowers, but the 
government is entitled to more favorable 
terms; and that this favored position must 
be maintained by the acceptance of the 
doctrine of governmental immunities. It 
is obvious that this amounts to a demand 
for subsidy rather than immunity. It is 
equally obvious that this is not peculiar 
to this particular type of tax exemption. 
Exemptions from taxes, generally, increase 



















32 Illinois Law Review, February, 1938, 
p. 643-661 


the reciprocal exemptions of federal 

and state agencies from state and federal 
taxes create a serious situation under the 

; modern tax system. The problem is one 
: of equity rather than economics or politi- 
cal theory. Nowhere is the evil impact 

of these immunities more brazen than in 
connection with the income tax. Inter- 
governmental immunities from tax frus- 













trate the ideal of the recognized social 
philosophy that the tax is levied on ability 
to pay. They also strike at an even more 
acceptable ethic of tax justice. The ability- 
to-pay principle does not command uni- 
versal acquiescence. It requires considerable 
hardihood, though, to deny that those 
similarly circumstanced should shoulder 
equal burdens. The exemption of govern- 
mental instrumentalities displaces this fine 
ideal of equality in favor of a practice of 
preference and privilege. 

The arguments in favor of exempting 
income from governmental securities are a 
curious mixture of vague metaphysics and 
naive economics. The legalistic basis of 
the doctrine is that the states and the 
federal government are independent sover- 
eigns who cannot interfere with each 
other’s functions. If the federal govern- 
ment could tax state securities, this would 
burden the borrowing power of the states. 
lf the states could tax federal securities 
this would burden the borrowing power 

) of the federal government. Consequently 
such taxes are unconstitutional. 

The doctrine of intergovernmental im- 
munities is the illegitimate offspring of 
two ideas which could never be joined in 
intellectual wedlock. It is not, moreover, 
a doctrine of intergovernmental immuni- 
ties at all, but of intergovernmental subsi- 
dies. The economic assumption underlying 
the exemption of federal and state securi- 
ties from state and federal income taxes 
is that if these taxes were allowed they 
would be reflected in higher interest rates 
for state and federal borrowing. Taking 
this assumption at its face value, it is 
clear that unless the prohibited tax took 
the form of a discriminatory or selective 
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the tax load upon the non-exempt and 
are merely disguised as subsidies. 
intergovernmental immunities intergovern- 
mental subsidies does more than substitute 
a word which may evoke a different set 
of emotional reactions. It stresses the real 


Calling 


character of these exemptions on subsi- 
dies: compulsory contributions by the fed- 
eral income taxpayer to the roads and the 
schools of the states, and exactions from 
state income taxpayers to finance federal 


activities. 


If a state taxes its own instrumentalities 
there is some basis for saying that it is 
merely robbing Peter to pay Paul, and 
that therefore the sensible thing is to fore- 
go the tax and save the added overhead 
of both the robbery and the payment. It 
is not uncommon to meet an argument 
in favor of intergovernmental immunities 
couched in these terms. Thus for example, 
it is sometimes said that it would be non- 
sensical to tax the interest from govern- 
mental securities, since the extra tax would 
simply have to be paid out again in higher 
interest rates on government obligation. 
Obviously, this ignores the legalistic con- 
ception of independent states and federal 
sovereigns which lies at the heart of the 
doctrine of intergovernmental immunities. 
Conceding the validity of that conception, 
the doctrine of intergovernmental im- 
munities becomes not a matter of robbing 
Peter to pay Paul but of robbing one 
sovereign to pay another. 

It is true that the states are prohibited 
by the doctrine of intergovernmental im- 
munities not only from imposing income 
taxes on federal securities, but also from 
imposing property taxes on these obli- 
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gations. On the other hand, the federal 
government does not impose a property 
tax on bonds and there would appear to 
be considerable doubt whether any type 
of ad valorem taxation could be devised 
by Congress to reach such securities, 
which would not fall before the consti- 
tutional inhibition against direct and un- 
apportioned taxes. 


The prevailing doctrine compels the 
states to sacrifice property and income 
taxes and the federal government to relin- 
quish the income tax. However, due to 
the ineffectiveness of the average state 
property tax, as applied to intangible prop- 
erty, and the low scale on which the states 
tax income, the probabilities seem to favor 
the federal government as to the heavier 
loser under the rule of intergovernmental 
immunities. Certainly it would be extraor- 
dinary, if there were not a net loss on one 
side or the other. 


It is difficult to tell whether government 
gains or loses under the doctrine of inter- 
governmental immunities, without actual 
experimentation in abolishing these immu- 
nities. Statistics of total interest yield 
from securities, which are presently ex- 
empt from the tax, plus the current rates 
of the various state and federal income 
taxes, will not indicate the probable yield 
of a tax upon such income, because this is 
conditioned by the other taxable income 
and credits of the individual taxpayers who 
own such securities. If this third factor 
is known, there is still the possibility that 
wealthy taxpayers, who were influenced 
by motives of tax avoidance in acquiring 
such securities, will dispose of them, if the 
tax saving feature is eliminated, and they 
will be distributed among a different class 
of taxpayers, which will lead to a dimin- 
ished tax yield. To determine the net gain 
or loss to government from the doctrine 
of tax-exempt interest, it is also necessary 
to predict the increased interest rate which 
government would have to pay upon its 
borrowings, if these immunities were abol- 
ished. Unquestionably much of the attrac- 
tiveness of the governmental obligation 
lies in its liquidity and safety. With many 
investors tax savings is a distinctly sub- 
ordinate consideration. Moreover, the de- 
sirability of the governmental obligation 
will vary with its competitive status in the 
money markets and general economic con- 
ditions influencing the possibilities for safe 
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and conservative investment in other direc- 
tions. 


It is arguable that immunities of interest 
from state securities from the federal in- 
come tax was abolished by the Sixteenth 
Amendment. The wording of the Amend- 
ment is that, “Congress shall have power 
to lay and collect taxes on income, from 
whatever source derived, without appor- 
tionment among the several states, and 
without regard to any census or enumera- 
tion.” If Congress has power to tax in- 
comes from “whatever source derived,” 
what prevents the application of the fed- 
eral income tax to interest from tax ex- 
empt securities? There are two possible 
constructions of this phrase. It may mean 
that Congress has power to tax, without 
apportionment, all incomes regardless of 
source. Or it may mean that Congress is 
not obliged to apportion an income tax 
with respect to income derived from cer- 
tain sources. Stated more fully: it is argu- 
able that the Amendment not only relieved 
against any necessity for apportioning a 
federal income tax, but also conferred upon 
Congress a substantive power to tax in- 
comes which it could not have taxed, even 
with apportionment, prior to the amend- 
ment. On the other hand, it may grant 
Congress no new power to tax incomes 
which it could not tax before, but simply 
dispense with the necessity of apportioning 
an income tax. Curiously enough, both 
of these constructions follow the orthodox 
premise that the Sixteenth Amendment 
was adopted to rectify the unhappy result 
in the Pollock case (158 U. S. 601) and must 
be interpreted in the light of that case. 

The immunity of interest from govern- 
mental securities from the income tax does 
not follow inevitably from the prohibition 
against the states and the federal govern- 
ment taxing each other’s instrumentalities. 
The federal and state legislatures may im- 
pose a tax upon corporate owners of tax- 
exempt securities measured by net income 
from such securities. These obligations 
are also subject to death taxes, and gains 
from their sale may be reached under an 
income tax. It would be perfectly possible 
to regard a net income tax upon interest 
from governmental securities as a tax 
which does not impose an unconstitutional 
burden upon the borrowing power of the 
issuing sovereign. It has been held, for 
example, that a tax upon the net income 
from an exporting business is not a tax 
upon exporting (Peck & Co. v. Lowe, 247 
U. S. 165), and that a tax upon net income 
from interstate commerce is not a tax 
upon such commerce (U.S. Glue Co. v. Oak 
Creek, 247 U. S. 321; Underwood Typewriter 
Co. v. Chamberlain, 254 U. S. 113). It would 
seem to follow that a tax upon net income 
from governmental securities is not a tax 
upon such securities. It is true that there 
may be a more evident distinction between 
gross income and net yield from govern- 
mental obligations and that a tax upon net 
income from these obligations seems closer 
to the source of the income than a tax 
upon net income from exporting or inter- 
state commerce. The tax, however, would 
not be imposed directly upon the income 
from the governmental security but upon 
net income after final adjustment for other 




































































income of the taxpayer, deductions and 
credits, which might in a given case elimi- 
nate all tax liability. 
preme Court has given explicit sanction to 
the validity of a distinction between gross 
and net income from government obliga- 
tion by holding that a privilege tax meas- 
ured by net income from such securities is 
constitutional, while a similar tax meas- 
ured by gross income from such sources is 
not. 
be conceived as a tax not upon income or 
the source of the income, but upon the 
privilege of receiving income measured by 
the income received. 
conflicts with that of the Pollock case, has 
been sanctioned by the Supreme Court in 
several recent decisions, and would, of 
course, bring the ordinary income tax with- 
in the pattern of Flint v. Stone Tracy Co., 
(220 U. S. 107) which upheld a tax upon 
corporate 
exempt income, upon the theory that the 
tax here was not upon the forbidden meas- 
ure, but upon the taxable privilege. 
this point of view, the ordinary income tax 
would be an excise tax upon a taxable 
privilege and 
whether tax-exempt income or not, would 
be immaterial. 

































must seem mildly insane. 
between net income and gross income from 


absurdity. 
distinctions 


and political creeds. 
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Moreover, the Su- 


Apart from this, an income tax can 


This analysis which 


franchises measured by tax- 
From 
the 


measure of the tax, 


None of the distinctions in the field of 


intergovernmental immunities have genu- 
ine intellectual appeal. 
the distinctions between a tax upon and a 
tax measured by tax-free income; between 


To an economist 


subject and measure, and rate and measure, 
The difference 


governmental obligations is an accounting 
Denying the validity of these 
does not dispose of them. 
They remain an integral part of the judicial 
process in these cases. Judges, who are 
not misled by legal symbols, are adept at 


utilizing them as a convenient and subtle 


vehicle to diffuse their intimate economic 
It would be tragic, if 
fair endeavor, to uproot some of the evils 
and inequities of the doctrine of tax- 
exempt income founded upon a metaphysi- 
cal conception of the nature of an income 
tax, as distinguished from a tax upon suc- 
cession. It will not—the problem is not 
that simple. 

Intergovernmental immunities do not 
raise any serious question in the relations 
of the states and the nation. A prohibition 
against discriminatory taxes would solve 
these problems adequately and justly. 
With signal exceptions, taxpayers do not 
litigate about absurd abstract problems of 
political economy. The immunity of tax- 
free income is a personal matter with 
every bank and trust company and wealthy 
taxpayer in the country. Any assault upon 
the citadel of privilege, which has grown 
up under the aegis of this doctrine, is 
bound to evoke fierce and intelligent oppo- 
sition. Thus, to prophesy when the aboli- 
tion of the doctrine will occur or the form 
in which it will come about is simply to 
ignore the complexity of our legal and 


| political processes. 
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DEPLETION OF OIL AND GAS 
PROPERTIES FOR INCOME 
TAX PURPOSES 


John W. Beveridge, Member of the 
Texas Bar 


36 Michigan Law Review, February, 1938, 
p. 568-586 


The Revenue Act of 1936 provides that 


in computing net income from oil and gas 
properties there shall be allowed as a de 
duction from gross income a reasonable 
allowance for depletion, according to the 
peculiar conditions in each case. 
lowance is made under regi! 
scribed by the Commissione: 
Revenue. 


The al 
tions pre- 
internal 


The taxpayer may use either the adjusted 


basis of cost or fair market value as of 
March 1, 1913 (Sec. 113(b), Revenue Act 
of 1936), or he may use the percentage de- 
pletion (274%4% of gross income but not to 
exceed 50% of net income) as permitted 
under 
claiming a deduction for depletion must 
keep accurate accounts in which the cost 
of the property, or its fair market value, 


Sec. 114(b)(3). Every taxpayer 


is recorded with subsequent allowable cap- 
to each account. If the 
method of depletion accounting adopted 


has been approved by the Commissioner, 
it cannot be changed without the latter’s 
consent. 


When the sum of the credits for 
depletion equals the cost basis of the prop- 
erty, plus subsequent allowable capital ad- 
ditions, no further deductions for depletion 
are allowed. However, if the taxpayer has 


been using the percentage method of de- 


pletion deduction, he may continue to take 
the full 2714% deduction from gross in- 
come each year, even though the cost or 
other basis of the property has been fully 
recovered in depletion allowances. 


If the taxpayer is not taking as his de- 
pletion deduction 2714% of his gross in- 
come, he must use the plan of depletion 
allowance which is based on the cost of 
the property or in some instances on value. 


For most purposes, the cost of the prop- 
erty to the taxpayer is taken as the meas 
ure of his capital investment. When the 
cost has been returned to him by the oper- 
ation of the properties, all amounts in ex- 
cess of the cost are then considered as 
income within the meaning of the income 
tax law, subject, of course to other permit- 
ted deductions. The law states that the 
basis upon which depletion is to be allowed 
is the same adjusted basis as that used to 
determine the gain upon a sale or other 
disposition of the properties. The basis 
is usually the cost of the property with 
certain adjustments. For example, if the 
purchase price of an oil and gas lease is 
$10,000 and $6,000 is expended for capital 
improvements, the total cost or “adjusted 
basis” is $16,000. This latter figure is the 
basis for computing the depletion deduc- 
tion as well as the basis for computing the 
gain or loss on a sale of the lease. In de- 
termining the adjusted basis, amounts rep- 
resenting the cost or value of the land for 
purposes other than for mineral produc- 
tion, amounts recoverable through depre 
ciation, and the value of the property at 
the conclusion of production of oil or gas 
are excluded. 


If the fair market value on a certain 
date is to be determined for ascertaining 
the basis for the depletion allowance, the 
value must be determined by the owner, in 
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the light of conditions and circumstances 
known at that date, regardless of later dis- 
coveries, developments or subsequent im- 
provements in methods of extraction and 
treatment of the mineral product. The 
value sought should be that established 
by assuming a transfer between a willing 
seller and a willing buyer as of a particular 
date. Consideration will be given by the 
Commissioner to all evidence having a 
bearing on the market value, such as cost, 
actual sales and transfers of similar prop- 
erties, values of shares of stock and royal- 
ties paid. Analytical appraisal methods 
will not be used if the fair market value 
can reasonably be determined by any other 
method. Mineral deposits of different 
grades and locations should be valued 
separately. 


Value is based largely upon estimates of 
reserve deposits of oil and gas. Develop- 
ment of the properties may indicate that 
previous estimates of the extent of the 
deposits were erroneous. The value on the 
basic date cannot be changed, nor can 
there be a revision of depletion allowances 
for past years. But a new depletion unit 
may be established by dividing the capital 
sum returnable by the remaining units of 
mineral in the property according to the 
new estimate. 


Since the income tax is paid on an annual 
basis and since the oil or gas field is made 
up of barrels of oil or thousands of cubic 
feet of gas, an attempt is made to fix the 
amount of the capital invested in each 
barrel of oil or in each thousand cubic 
feet of gas; then as each unit of oil or gas 
is produced and marketed, the capital in- 
vestment in the unit is deducted from the 
proceeds of the sale. The cost of each bar- 
rel of oil withdrawn during the year is 
fixed by dividing the cost of the whole 
lease by the estimated number of barrels 
of oil in the ground within the area cov- 
ered by the lease. Then the cost of each 
barrel is multiplied by the number of bar- 
rels sold during the year to get the total 
cost of the oil which has been produced 
during the year. This represents the capi- 
tal invested in the oil which has been pro- 
duced during the year; or, in other words, 
the depletion deduction. The taxpayer is 
entitled to deduct this from his income; 
that is, he is entitled to recover the capital 
he invested in each barrel of oil and he is 
required to pay an income tax on the price 
he received for each barrel only in so far 
as that price exceeds the amount that each 
barrel cost him. 

A depletion deduction of 271%4% of the 
gross income from oil or gas lands was 
first permitted by the Revenue Act of 1926. 
The same act omitted the provisions for 
depletion based on discovery value. The 
particular merit of the percentage method 
is that it eliminates controversies as to 
value and estimates as to the extent of 
reserves. 


The fixed percentage deduction for de- 
pletion cannot exceed 50% of the net in- 
come of the property. The net income for 
this purpose is computed by deducting 
trom the gross income as above defined 
operating expenses, depreciation, taxes, 
losses, overhead and general expenses. 

[he Supreme Court, within the last few 
years, has decided several cases which pre- 
sent oft-recurring problems of depletion 
of oil and gas properties, and different 


DIGESTS OF ARTICLES ON TAXATION 


lower courts for consideration. 
cisions fill some of the lacunae and reveal 
the difficulty of applying the principles 
stated by the Supreme Court to only 
slightly different facts. 
tive enumeration the following proposi- 
tions may be 
rendered: 
















quired to vest one with the necessary eco- 
nomic interest which is the basis for the 
depletion deduction. 


to a depletion allowance if the person re- 
ceiving the bonus retains some economic 
interest in the oil or gas, whether it be a 
royalty or an oil and gas payment. 


inal lessor and to any owner of an oil and 
gas lease who assigns it to another person. 


to confer the requisite economic interest 
in the oil or gas in place. 


are due in any event, the depletion allow- 
ance goes to the assignee; but when the oil 
payment is contingent upon production and 
there is no personal obligation to make 
payment, the assignor has an economic 
interest in the oil which entitled him to the 
depletion allowance. 
nores the premise that the depletion de- 
duction belongs to anyone who has an 
economic interest in the oil or gas. 


tion, the court will not deny it to him be- 
cause the method he has chosen gives him 
an advantage he would not have if he were 
using another method. 





295 


The de-|the Act of October 3, 1917, has contained 


special provision, or provisions, for taxing 
estates of decedents in process of admin- 
istration. For more than twenty years, 
the income of decedents’ estates in process 
of administration, with certain exceptions, 
has been computed in the same manner as 
that of individuals and the tax has been 
payable by the executor or administrator. 
The Revenue Act of 1913, the first income 
tax act following ratification of the Six- 
teenth Amendment, contained no such pro- 
vision. Under that Act the tax on income 
received by fiduciaries was withheld at the 
source of the income. The Revenue Act 
of 1936, like its immediate predecessors, 
contains a special provision for taxing the 
estates of decedents in process of admin- 
istration, and for payment of the tax by 
the fiduciary. 


Therefore, the executor or administrator 
assumes, in addition to the ordinary rights 
and liabilities of the office, certain definite 
liabilities and obligations to the Federal 
Government. Accordingly, it is necessary 
that he should carefully contemplate each 
step, taxwise, before it is made. A wrong 
step hastily made frequently cannot be re- 
traced, and may prove very expensive. 


The first step which the executor or ad- 
ministrator should take immediately follow- 
ing his qualification is to file with the 
Commissioner of Internal Revenue his 
“Notice of Fiduciary Relationship.” The 
notice must be in writing and signed by 
the fiduciary. The most important reason 
for filing notice is to avoid the possibility 
of deficiency taxes being assessed against 
the deceased by default for failure to file a 
petition for redetermination with the Board 
































Without exhaus- 


deduced from decisions 


1. No particular form of words is re- 


2. A cash payment or bonus is subject 


3. Proposition two applies to the orig- 


4. There need be no retention of a lien 


5. If amounts payable to the assignor 


This conclusion ig- 


6. If the taxpayer is entitled to deple- 





7. A depletion allowance on the bonus 
or cash payment is not dependent on actual 


production of oil or gas or even upon the 
existence of a well on or near the land. 


There is considerable dissimilarity in the 


results reached by the different courts. 
There is no accord concerning even basic 
principles that traders in oil and gas prop- 
erties can be advised on depletion ques- 


tions with certainty. It is unfortunate that 
the profit or loss from a business transac- 
tion should depend upon a tax or deduction 
whose incidence cannot be exactly pre- 
dicted prior to the trade. 


FEDERAL INCOME TAX ON DECE- 
DENTS’ ESTATES DURING PE- 
RIOD OF ADMINISTRATION 


Fred L. Rosenbloom, Member of the Phila- 
delphia Bar 


17 Temple Law Quarterly, February, 1938, 
p. 149-188 


Nowhere in all the multiplicity of mate- 
rial on the federal income tax can the 
average lawyer find collected in any one 
place a practical treatment of the many 
income tax problems confronting him in 


the everyday administration of a dece- 


dent’s estate. This article, addressed to 
the general practitioner, is intended to 


trace, step by step, the income tax prob- 


lems involved in administering a decedent’s 
estate as they arise in procedural sequence, 
and to deal with them from the practical 
viewpoint of the average lawyer. 


Every revenue act since the Income Tax 
transactions have been presented to the|Act of September 8, 1916, as amended by 





of Tax Appeals within the statutory time. 


When the fiduciary relationship has ter- 
minated, the fiduciary, in order to be re- 
lieved of any further duty or liability, must 
file with the Commissioner written notice, 
accompanied by satisfactory evidence, that 
the fiduciary relationship has terminated. 


After determining that all necessary in- 
come tax returns covering the years prior 
to the year of decedent’s death have been 
filed, the next question to be considered 
is whether or not a return for the period 
immediately preceding the decedent’s death 
must be filed. 


The return for the period prior to death, 
although it includes income for less than 
a full calendar year, is deemed to be a re- 
turn for the full “taxable year.” It is not 
required that the income be placed on the 
“annual basis” as provided in a preceding 
section of the Act, since the return for the 
decedent is deemed to be a return for 
twelve months and not for a fractional 
year. 

Neither the Act nor the Regulations lay 
down any hard and fast rule regarding 
methods of accounting to be employed in 
reporting income. To be acceptable the 
method need only “clearly reflect the in- 
come.” Income is usually reflected and 
accounted for on the “cash receipts and 
disbursements” or “accrual” method of 
accounting. 

Since most individuals report on a cash 
receipts and disbursements basis, a strict 
interpretation of the requirements of that 
basis frequently resulted, prior to the Rev- 
enue Act of 1934, in income, accrued to the 
date of death but not reduced to posses- 
sion until after death, escaping any income 
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tax whatever. In the case of Nichols v. 
United States, (64 Ct. Cl. 241; certiorari de- 
nied 277 U. S. 584), which arose under an 
act prior to the 1934 Act, the court held 
that the decedent’s share of a partnership’s 
profits, computed up to the date of his 
death, was not income taxable either to 
the decedent or to his executor. To cure 
such defects as that the Act was amended. 

The Bureau of Internal Revenue has 
ruled that dividends declared prior to the 
death of a decedent but which are not 
payable until after his death, constitute 
income taxable to the decedent, within the 
meaning of Section 42 of the Revenue Act 
of 1934, and should be included in the de- 
cedent’s income tax return. Inasmuch as 
dividends do not accrue ratably like inter- 
est this ruling is open to question. 

The distinction between income that ac- 
crues ratably, and income which does not, 
is set forth in a recent decision of the 
Third Circuit Court (Sharp et al., Exrs. v. 
Commissioner, 91 Fed. (2d) 802), where it 
was held that a dividend received by the 
executors was taxable income to the es- 
tate and not part of the gross taxable es- 
tate of the decedent. A dividend, before 
or after declaration, does not accrue ratably. 

The executor or administrator is respon- 
sible for filing the return with the Collec- 
tor of Internal Revenue for the district in 
which his legal residence is located, or 
with the Collector at Baltimore if no legal 
residence is maintained in the United States. 
A taxable year must be adopted. Since the 
decedent and his estate are separate enti- 
ties, the first return may be filed on the 
basis of either a calendar or a fiscal year. 

As in the adoption of an accounting pe- 
riod, the estate will not be bound by the 
accounting system used by the decedent 
but may select the one which most clearly 
reflects the income. 

Determination of the period of adminis- 
tration is a matter of great importance. 
Since the incidence of the tax is upon the 
estate as an entity during the period of 
administration, and upon the legatees or 
heirs thereafter, some executors or admin- 
istrators might attempt to unduly prolong 
or shorten the period as it suited their 
purposes. Each case, however, must be 
governed by its own facts but the princi- 
ples to be applied are those laid down by 
the Bureau in S. M. 2526 and S. M. 3505, 
and by the Board of Tax Appeals in the 
Atwood case (3 BTA 740), the Titusville 
Trust Co. case (3 BTA 868) and similar 
cases. Neither O. D. 926 nor the Kohn 
case (16 BTA 662) should be relied upon. 

Income taxes imposed on _ individuals 
apply to estates of decedents during the 
period of administration of the estate. The 
tax is computed on the estate’s net in- 
come. Before attempting to determine 
the net income of the estate it is neces- 
sary to inquire into the meaning of net 
income as used in the Act. Net income 
may mean one thing to an economist, an- 
other to an accountant, and something en- 
tirely different for income tax purposes. 
All provisions relating to the recognition, 
basis and determination of gain or loss 
apply to estates in administration in the 
same manner in which they apply to indi- 
viduals. 

The Revenue Act of 1936 provides for 
the net income of an estate to be com- 
puted in the same manner as that of an 
individual with two exceptions. 
ceptions do not apply to the determination 
of gross income, but to allowable deduc- 


These ex- | 
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tions. The exceptions are: (1) the unlim- 
ited amount of charitable contributions 
which may be deducted by an estate, and 
(2) the deduction allowed for income 
properly paid or credited to a beneficiary 
of the estate. Germane deductions in- 
clude expenses, interest, taxes, losses, bad 
debts, depletion, and charitable contribu- 
tions. 

Credits for the exempt interest are al- 
lowed pro rata to the estate and benefi- 
ciary. An estate is not allowed the earned 
income credit which is allowed individuals. 

Upon the completion of administration 
of the estate the final return should be filed. 
Afterwards, but pending audit and settle- 
ment of the estate’s final income tax lia- 
bility, it would be safe for the executor 
or administrator to make final distribution. 
A fiduciary is personally liable for any 
payments he makes upon debts, legacies, 
or otherwise before satisfying the debts, 
which include taxes due the United States. 

In the case of a fiduciary, liability for 
transferred assets arises by virtue of Sec- 
tion 3467, Revised Statutes, which makes 
him personally liable if he pays any debts 
of the estate to the detriment of debts due 
the United States. Suits to restrain as- 
sessment or collection of the liability of 
transferees or fiduciaries are prohibited. 


EQUAL PROTECTION IN TAX 
LEGISLATION 


John B. Sholley, Associate Professor of Law, 
University of Washington 


24 Virginia Law Review, February, 1938, 
p. 388-416 


In order to establish a violation of the 
equal protection clause, the taxpayer must 
not only show that other persons in the 
same class are not subjected to the par- 
ticular tax in question, but also that they 
do not pay other taxes of equivalent burden. 
In the case of Kidd v. Alabama, 188 U. S. 
730 (1903) the Supreme Court held that the 
equal protection clause had not been vio- 
lated by an Alabama statute exempting 
from property taxation shares of stock in 
domestic railroads and in foreign railroads 
doing business in the state, as against a com- 
plainant holding shares in a foreign cor- 
poration doing no business in the state. 
Although intervening decisions manifested 
a trend against provincialism in state tax- 
ation, the court in lein v. Board of 
Supervisors, 282 U. S. 19 (1930), upheld a 
Kentucky statute taxing to their owners 
shares of stock in all corporations except 
such as paid property taxes in Kentucky 
upon seventy-five percent or more of their 
total assets. The sanction here of dis- 
crimination in favor of local enterprise was 
even stronger than that of the Kidd case, 
the decision putting it within the power of 
the state to rather effectively prevent the 
investment of local funds in any corpora- 
tions except those engaged primarily in 
local business. Contrast this attitude with 
that adopted in Bethlehem Motors Corpora- 
tion v. Flynt, 256 U. S. 421 (1921), where 
a North Carolina statute levying a lower 
occupation tax upon the sales agents of 
automobile manufacturers, seventy-five per 
cent of whose assets were invested in 
North Carolina or in governmental obliga- 
tions, was held to be a denial of the equal 
protection of the laws to other manufacturers. 

The inconsistency of the attitude of the 
Supreme Court was dramatically exposed 
in Colgate v. Harvey, 296 U. S. 404 (1935), 
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where the doctrine of the Kidd case was 
both adopted and repudiated. 
statute imposing a four per cent tax upon 
the net incomes of resident individuals ex- 
empted dividends earned by corporations 
in Vermont and interest received on ac- 
count of money loaned within the state at 
a rate of interest not exceeding five per 
cent per annum. The court upheld the 
first exemption, but said that the second 
denied equal protection to persons with 
investments returning less than five pe 
cent acquired elsewhere. 
timated that if the exemption had been 
limited to loans for investment in the state, 
it might have been upheld because of its 
tendency to increase the total of wealth 
subject to taxation by 
classification based solely on the place of 
lending with no regard to the disposition 
of the proceeds was said to bear no rela- 
tion to public purpose. 
majority of the court was motivated by a 
desire to discourage provincialism in state 
taxation, in so far as the taxation of extra- 
state 
stock and perhaps dividends was concerned. 


A Vermont 


The court in- 


the state, but a 


It is clear that the 


investments other than 


corporate 


However, in two recent cases, State 


Board of Equalization v. Young’s Market Co., 
299 U. S. 59 (1936), and Henneford v. Silas 
Mason Co., 300 U. S. 577 (1937), the Court 
again affirmed 
by the Kidd case. The past vacillations and 
inconsistencies 
definite prediction as to the attitude of the 
Supreme Court upon the question involved 
would be unwarranted. 


the doctrine established 


are a warning that any 


States have the right to exact special 


taxes from that class of persons receiving 
special benefits by way of public improve- 
ments, 
Special assessments, of course, help to de- 
fray expenses of paving, sewage, irrigation 
and like projects. 
automobile and 
owners are applied toward the expense of 
the highways. 


natural resources and the like 


License fees paid by 
motor vehicle carrier 


Likewise, recipients of special benefits 
from the state can be expected to pay a 
higher tax therefor. On such ground, taxes 
on public utilities, inheritance taxes on 
estates of non-residents and higher taxes 
on heavier vehicles have been justified. 

Cost of collection, directly affecting the 
net yield, is another ground on which 
classification for tax purposes may rest. 
The exemptions of employers of less than 
eight persons under the recent payroll tax 
was justified in Carmichael v. Southern Coal 
& Coke Co., 201 U. S. 495, 57 Sup. Ct. 868 
(1937), on that basis. Ease of evasion has 
been held to justify certain exemptions. 
Although this curtailment of a_ taxable 
class of subjects by exemption of a few 
whose taxation would be unduly expensive 
or inconvenient has been upheld, the addi- 
tion of others to a class for the purpose ot 
promoting administrative efficiency has not 
met with the same result. The leading 
case on that proposition is Schlesinger 7. 
Wisconsin, 270 U. S. 230 (1926). In Stewart 
Dry Goods Co. v. Lewis, 294 U. S. 550 (1935), 
the Court held that a state cannot justify 
a graduated gross receipts tax upon the 
ground that it approximates the results ol 
a graduated net income tax and is more 
convenient to administer than the latte 
This last group of cases has been decided 
by a divided Court, but it is doubtful 
whether administrative convenience will 
ever be permitted as a ground for extend- 
ing a taxable class. 
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ARKANSAS 


First Special Session of 1938 


_ The Arkansas Legislature, First Special 
Session of 1938, convened March 10, 1938 
and adjourned sine die March 26, 1938. 


Approvals 


_ Alcoholic Beverage Taxes.—H. B. No. 2 
imposes an additional tax of 15¢ per 
gallon on spirituous liquors. 

Foreign Insurance Companies.—S. B. 
No. 25 amends Sections 7964, 7965 and 
7966, Pope’s Digest, providing for the 
taxation of foreign insurance companies 
doing business in the state. 

Motor Vehicle Registration—S. B. No. 
28 repeals subsection 3 of Section 6784, 
Pope’s Digest, relating to air brakes on 
trucks. 

_ S. B. No. 30 defines the word “capacity” 
in relation to the tax on trucks and trailers 
levied according to capacity. 

H. B. No. 23 amends Section 1 and re- 
peals Section 7 of Act No. 183, L. 1935, 
relating to motor vehicles in transit. 


CALIFORNIA 
First Special Session of 1938 


The Special Session adjourned on March 
12. The following bills are in the hands 
of the Governor: 

Constitutional Amendment.—S. C. A. 
No. 1 proposes a constitutional amend- 
ment relating to the taxation of insurance 
companies. 

Insurance Companies.—S. B. No. 6 pro- 
vides for a tax on the gross premiums of 
insurance companies. 

Property Taxes.—S. B. No. 2 extends 
from one year to ten years payment of 
delinquent taxes. 


KENTUCKY 
Regular Session 


The following bills complete the list of 
tax measures enacted into law by the 1938 
Regular Session and approved by the 
Governor: 

Approvals 
Admissions Tax.—H. B. No. 133 amends 


Sec. 4281f-1, by excluding public bathing 
beaches from the admissions tax. 





NDER the above heading, report will 

be made of the introduction of, and 
action taken on state tax legislation of 
importance to business interests. This 
section will be confined to pending bills 
in state legislatures, and the final report 
will be that of enactment, when the bill is 
listed under the caption “approvals.” This 
feature is made possible through the facili- 
ties of the Commerce Clearing House 
Legislative Reporting Department, which 
furnishes a twenty-four hour reporting 
service on all subjects for all states. 
Copies of the text of any bill reported may 
be obtained for a service charge of one 
dollar per bill. 





Beauty Culture—H. B. No. 179 regu- 
lates and licenses the practice of beauty 
culture. The registration fee is $5.00. The 
renewal fee is $3.00. 


Chain Store Tax—H. B. No. 256 ex- 


empts single unit stores from the 1936 
Chain Store Tax. 





1938 Sessions of State Legislatures 
Listed below are the legislative sessions meet- 
ing in 1938, including special sessions continu- 
ing from 1937. As additional special sessions are 
called from time to time, they will be included 
in the list. 


Jurisdiction Convened Adjourned 
Arkansas (ist Sp.)..... Mar. 10 Mar. 26 
California (ist Sp.) ... Mar. 7 Mar. 12 
Georgia (ist Sp., 1937). Nov. 22,37 Feb. 12 
Kansas (ist Sp.)....... Feb. 7 Mar. 4 
IGOROMCRY ..........:... QM 4 Mar. 1 
Kentucky (ist Sp.) Mar. 2 Apr. 9 
Fo i eee 
Massachusetts. ........ Be Sica 
Mississippi .. Jan. 4 Apr. 13 
New Jersey setae vole QED ae eo 
New York ....... 1. C5 Mar. 18 
Ohio (2nd Sp., 1937)... Nov. 29, '37 Feb. 28 
Rhode Island .......... Jan. 4 Apr. 21 

| South Carolina efor Jan. 11 ; 
Virginia cay pega a ae Mar. 22 
Canada 
CS ee Feb. 10 Apr. 8* 
Dominion Parliament... Jan. 27  _........... 
Manitoba (Sp.) ....... Dec. 9, '37 Mar. 23 * 
New Brunswick ....... Feb. 24 Apr. 14 * 
Nova Scotia ........... Mar. 1 Apr. 14 * 
ae Feb. 23 Apr. 8 * 
Prince Edward Island.. Mar. 28 __........ 
ee eee Jan. 26 Apr. 12 * 
Saskatchewan .. Jan. 20 Mar. 23 * 
* Prorogued. 
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Corporations.—H. B. No. 346 amends 
Sec. 561, Kentucky Statutes. Corpora- 
tions intending to withdraw or dissolve 
must notify the Commissioner of Revenue 
of their intention to do so. 


Engineering.—H. B. No. 345 regulates 
and licenses professional engineers. 


Game and Fish Code.—H. B. No. 379 
enacts a Game and Fish Code. License 
taxes are imposed upon fishing, trapping 
and fur buying. 

Insurance Taxes.—H. B. No. 241 amends 
Sec. 762b-5, Kentucky Statutes. The pro- 
vision that premiums paid for reinsurance 
on business to companies authorized to 
transact business in this State shall be 
deductible in computing gross premiums 
was deleted. 

H. B. No. 243 amends Sec. 4229, Ken- 
tucky Statutes. Returns are now made to 
the Director of Insurance. The statement 
must contain reinsurance on Kentucky 
risks received from unauthorized com- 
panies. 


Mileage Taxes.—H. B. No. 220 imposes 
mileage taxes on motor vehicles for hire. 


Motor Vehicles.—S. B. No. 212 imposes 
a tax upon operators of motor vehicles 
for hire. The tax is at the rate of $1 for 
each 100 pounds of weight of motor 
vehicle. 

H. B. No. 80 provides that trucks trans- 
porting school children shall be registered 
at a fee of $4.50. 


Occupational Taxes—H. B. No. 269 
repeals Sec. 3011, Kentucky Statutes which 
imposed various license fees on occupations 
in first class cities. 

Pharmacy.—H. B. No. 219 amends Secs. 
2619—2635b-5, Kentucky Statutes relating 
to the practice of pharmacy and the fees 
imposed thereon. 

Property Taxes.—H. B. No. 283 provides 
for the creation of a board of equalization 
in the City of Louisville. 

H. B. No. 287 defines land improvement 
and personal property for purposes of tax 
assessment and requires assessment an- 
nually on July 1. 


First Special Session of 1938 


The First Special Session of the Ken- 
tucky Legislature adjourned on April 9. 
The following bills have been approved or 
are in the Governor’s hands awaiting his 
action: 































































298 


Approval 


Income Tax.—H. B. No. 46 permits pay- 
ment of income taxes in three installments 
without interest. 


In Governor’s Hands 
Brokers’ Credit Tax.—H. B. No. 43 im- 


poses a tax on brokers’ credit and intangi- 
bles in margin accounts. 


Intangibles Tax.—H. B. No. 10 provides 
for assessment of the intangible property 
of nonresidents including corporations not 
organized under Kentucky laws if such 
property has acquired a business situs in 
Kentucky. 


Optometrists—H. B. No. 20 requires 
optometrists to procure a license. 


Revenue Department.—H. B. No. 5 co- 
ordinates the functions of the Revenue 
Department and reclassifies the laws gov- 
erning its duties. 


Tax Sale Exemption.—H. B. No. 42 re- | 
duces the time allowed a property owner 
to redeem property sold for taxes and al- 
lows sheriffs to sell either real or personal 
property for taxes instead of requiring 
them to dispose of personal property first. 

Well-Drilling Trucks.—H. 13. No. 3 per- 
mits the licensing for $4.50 a year trucks 
on which well-drilling equipment is mounted. 





MASSACHUSETTS 


The Massachusetts Legislature convened 
in Regular Session on January 5. The 
following bills have been introduced or 
approved: 


Introductions 


Gasoline Tax.—H. B. No. 1708, App. F, 
provides that the excise tax on sales of 
motor vehicle fuel be paid by distributors 
at the time returns of such sales are made. 

H. B. No. 1709, App. C, relates to the 
taxation of sales of motor vehicle fuel. 


Income Tax.—H. B. No. 1708, App. E, 
provides that copies of certain returns by 
employers and certain other persons under 
the income tax laws be furnished to per- 
sons whose income is taxable thereunder. 


H. B. No. 1709, App. A, proposes a 
constitutional amendment authorizing the 
legislature to adopt a graduated tax on 
incomes. 

H. B. No. 1709, App. 
the taxation of the net 
estate. 


Inheritance Tax.—H. B. No. 1709, App. 
B, provides for a re-graduation of the 
present inheritance taxes. 


Motor Vehicle Registration.—H. B. No. 
1708, App. B, eliminates certain notices 
of the registrar of motor vehicles of in- 
tent to revoke registrations of motor 
vehicles in certain cases. 

H. B. No. 1709, App. E, relates to an 
excise on registered trailers in lieu of local 
taxation. 


Poll Tax.—H. B. No. 1765 relates to the 
exemptions from the payment of poll 
taxes. 


Property Taxes.—S. B. No. 439 amends 
the law relative to determination of the 
state tax. To Joint Ways and Means 
Committee, 


F, provides for 
income of real 
































| the installation of assessment systems by 


i junk licenses and permits. 


| Chapter 165. 
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H. B. No. 1709, App. H, provides for | 


the commissioner. 

H. B. No. 1752 provides for a study and 
survey by a special commission relating to 
collection of taxes. 

H. B. No. 1753 relates to assessment of 
taxes in certain cities failing to comply 
with the annual budget requirements. 

H. B. No. 1793 authorizes the suspension 
of authority to act of city and town col- 
lectors of taxes, and the appointment of 
temporary collectors of taxes under cer- 
tain circumstances. 


Approvals 


Business Licenses.—H. B. No. 747 further 
regulates the granting of motor vehicle 
Chapter 96. | 

H. B. No. 1723 regulates closing-out 
sales, so called, and similar types of sales. 


Motor Vehicle Excise Tax.—H. B. No. 
422 amends the motor vehicle excise tax in 
its application to certain motor vehicles 
registered both in Massachusetts and other 
states. Chapter 111. 


Motor Vehicle Registration—H. B. No. 
1724 relates to suspension of licenses. 
Chapter 146. 


Property Taxes.—S. B. No. 423 author- 
izes collectors of taxes to maintain certain 
actions for the collection of certain ap- 
portioned taxes on real estate. Chapter 150. 


H. B. No. 1640 establishes the basis of 
apportionment of state and county taxes. 
Chapter 114. 


MISSISSIPPI 


The Mississippi Legislature adjourned on 
April 13. The following bills have been 
approved: 


Approvals 


Compensating Tax—-H. RB. No. 730 
imposes a tax upon the privilege of using 
within this State any article of tangible 
personal property purchased at retail or 
produced or manufactured outside this 
State. The rates are the same as imposed 
by Secs. 2b, 2c of the Sales Tax Act. 


Gasoline Tax.—H. B. No. 374 amends 
and strengthens the laws governing thie 
levy, imposition and collection of the 
gasoline excise tax and refund of gasoline 
used for agricultural, industrial, domestic 
or non-highway purposes. 

H. B. No. 1012 provides an exemption of 
5 cents per gallon on gasoline sold to air- 
craft engaging in interstate commerce. To 
Ways and Means Committee. 


Motor Vehicle Operators.—S. B. No. 161 
creates a Public Safety Commission and 
provides for motor vehicle operators’ and 
chauffeurs’ licenses. 


Petroleum Gases Tax.—S. B. No. 311 
levies a privilege license tax on the sale, 
storage or distribution of liquefied petro- 
leum gases such as butane or propane gas. 


Photographic Coupons.—S. B. No. 338 
imposes a privilege tax on salesmen using 
photographic coupons, certificates or other 


devices used in exchange on photographs. 


Podiatry.—S. B. No. 82 regulates the 
practice of podiatry and provides for the 
examination and licensure of podiatrists. 
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Privilege Tax—Amendments.—H. B. No. 
1045 changes the rate of taxation on certain 
privileges and imposes a privilege tax upon 
the operation of dance halls. To Ways and 
Means Committee. 


Property Taxes.—S. B. No. 134 author- 
izes the State Tax Commission to nego- 
tiate an agreement with the Federal 
Government for payment of sums in lieu 
of taxes on lands in Mississippi acquired 
for resettlement projects. 


S. B. No. 291 authorizes boards of super- 
visors of counties of the seventh class to 
levy a special property tax not exceeding 
one mill for the treatment of indigent sick. 

H. B. No. 333 amends Sec. 26, Ch. 188, 
Laws 1934, so as to allow Boards of 
Supervisors to postpone tax sales from 
April to September. 


Sewer Pipe Manufacturers.—H. B. No. 
1056 imposes a tax of % of 1% upon manu- 
facturers of drain tile and sewer pipe. 


Shrimp Packing.—S. B. No. 403 amends 
Secs. 6888, 6892, Mississippi Code of 1930 
so as to provide that licenses issued to 
factories engaged in canning, packing or 
drying shrimp shall not be transferable. 


Tobacco Tax.—H. B. No. 966 amends 
the tobacco tax law by imposing a tax 
on cigars, cigarettes and cheroots. The 
tax on cigars varies from $2 per 1000 to 
$13.50 per 1000 cigars depending upon the 
retail sales price. 


Transient Vendors.—H. B. No. 1084 pro- 
hibits any manufacturer or transient vendor 
of candies or sweets from consigning 
candies to persons who have not purchased 
a privilege tax license authorizing them 
to sell and dispose of same under the 
privilege tax laws of the State. To Ways 
and Means Committee. 


NEW JERSEY 


The Legislature met in Regular Session 
on January 11. The following bills have 
been introduced or approved: 


Introductions 


Business Licenses.—S. B. No. 254 changes 
the licensing period for commission 
merchants so as to begin on April 1 in- 
stead of June 1. To Agriculture Com- 
mittee. 


Insurance Companies.—S. B. No. 280 
makes it definite that returns to the State 
Tax Commissioner are not required of 
fire insurance companies and stock insur- 
ance companies other than life insurance 
companies. To Revision of Laws Com- 
mittee. 


Motor Vehicle Registration.—S. B. No 


331, affects stolen motor vehicles and 
registration plates. To Judiciary Com 
mittee. 


A. B. No. 597 licenses cranes mounted 
on automobile trailers at $10. To Miscel- 
laneous Business Committee. 


Property Taxes.—A. B. No. 596 permits 
partial payment of taxes in appeal pro- 
ceedings under the General Property 
Tax Act to prevent the accrual of interest. 
To Taxation Committee. 


Taxation in General—S. B. No. 339 
creates a commission of sixteen members 
to study the tax laws. 
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Approvals 


Alcoholic Beverages.—A. B. No. 156 
provides for the issuance of licenses to 
bottle alcoholic liquor in bond. Chapter 30. 

Business Licenses.—S. B. No. 64 amends 
the solid fuel act to except persons selling 
coal in quantities less than 100 pounds. 
Chapter 44. 

A. B. No. 439 permits the Boxing Com- 
mission to reduce the taxation of champion- 


ship boxing or wrestling performances 
from 10% to 5%. Chapter 57. 


Motor Vehicle Registration.—S. B. No. 
186 prohibits the issuance of bus drivers’ 
licenses to persons under the age of 
twenty-one except persons presently hold- 
ing them. To Judiciary Committee. 























NEW YORK 


The New York Legislature adjourned on 
March 18. Below are listed approved bills 
complementing those reported last month: 


Approvals 


Alcoholic Beverage Licenses.—S. B. 
No. 1676 permits suspension of licenses or 
permits by the liquor authority, as well as 
revocation and cancellation. 


Alcoholic Beverage Tax Return.—S. B. 
No. 1113 provides that beverages which 
have come into possession of a distributor 
shall be deemed sold or used unless proved 
otherwise. 


Apportionment of Tax Liens.—S. B. 
No. 1157 amends the village law in relation 
to apportionment of tax liens. 


Assessment Roll.—S. B. No. 1693 relates 
to notice of the completion of the assess- 
ment roll, notice of increased assess- 
ment, and notice to non-residents. 


Capital Gains and Losses—Personal In- 
come Tax.—S. B. No. 992 separately defines 
capital gains and losses, makes “net capital 
gains’’ the excess of capital gains over 
capital losses and taxes such net capital 
gains at one half the rates on other income. 
Provides that the amendment shall apply 
to all returns for any tax year beginning 
on or after Oct. Le 1937. 


_ Collection of Taxes in Erie County.— 
5. B. No. 1484 relates to the cancellation 
and compromise of unpaid county taxes. 


Foreclosure of Tax Liens—Village Law. 
—A. B. No. 838 relates to service of sum- 
mons in foreclosure of tax liens under the 
village law, where the amount due on all 
outstanding certificates exceeds the assessed 
valuation. 


Foreign Corporations License Tax.—S. B. | 


No. 1659 provides that the capital of a 
corporation invested in stock. of another 
corporation shall be deemed to be assets 
located where the assets of the issuing cor- 
poration, other than patents, copyrights, 
trade-marks, contracts and good will are 
located. Formerly such assets were 
deemed to be located where the physical 
Property represented by such stock was 
located. Applicable to taxes for the year 
beginning November 1, 1938, and subse- 
quent years. 


Gasoline Tax.—S. B. No. 734 provides 
that no refund of taxes paid on gasoline 


taken out of the state in a tank connected | income or gross operation, 


PENDING STATE TAX LEGISLATION 


with any motor vehicle engine and con- 
sumed outside the state shall be allowed. 
Retroactive to May 1, 1929. 


vides for the taxation of investment trusts 
under Article 9-A, Tax Law. Applicable to 
taxes for the year beginning November 1, 
1938 and subsequent years. 


provides that the lien of franchise taxes 
shall be subject to the lien of local taxes 
and assessments regardless of when the 
lien of such taxes and assessments may 
have accrued. 


tax imposed by Chapter 329, Laws 1937 to 
March 31, 1939. 


quires milk dealers to report and pay the 
tax in the months of January, April, July 
and October, instead of monthly, after 
May 1, 1938. 


Than One License.—A. B. N 
vides that no person should hold more than 
one unexpired license to operate a vehicle 
in the State. 


—A. B. No. 1454 extends the authority of 


emergency taxes until July 1, 1939. 


hicles.—A. B. N 
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Utilities Tax—Return Dates.—S. Lb. No. 
1673 provides that monthly returns shall be 
filed on the additional utilities tax to June 
25, 1938 and thereafter quarterly returns 
shall be filed on September, December, 
March and June 25 covering the preceding 
three months and on July 25, 1939 a return 
is to be filed covering the preceding 
month. Where gross income does not ex- 
ceed $1500 for a 3-month period a single 
return may be filed on June 25, 1939. 

































Investment Trusts.—S. B. No. 1659 pro- 


Lien of Franchise Taxes.—A. B. No. 1855 


NEW YORK CITY 


The following New York City bills have 
been adopted by the City Council and 
were approved by the Mayor on April 1], 
effective immediately: 


Conduit Companies.—Bill No. 99 a new 
excise tax of 3% of gross income is im- 
posed on conduit companies, which affects 
telephone and telegraph companies and 
companies generating, transmitting and 
distributing electricity. Becomes Local 
Law No. 3. 


Gross Receipts Tax.—Bill No. 100 amends 
the present tax to apply to the total 
gross receipts, eliminating the $15,000 ex- 
emption allowed general businesses and 
the exemption of $5,000 allowed financial 
businesses. Businesses with gross receipts 
of $10,000 or less are not subject to the tax. 
Becomes Local Law No. 4. 


Sales Tax.—Bill No. 101 adds a specific 
tax of 1¢ on each package of 20 cigarettes 
and it is imposed in lieu of the sales tax 
on their sale. The tax on gas, electricity, 
refrigeration, steam, sales and service is in- 
creased to 3%. The tax on restaurant 
checks of $1 or over is increased to 3%. 
The tax on receipts from the sale of alco- 
holic beverages is increased to 3%. Tre- 
comes Local Law No. 5. ; 


Milk Tax.—S. B. No. 12 extends the milk 


Milk Tax—Returns.—A. B. No. 2379 re- 


Motor Vehicle Operator’s Holding More 
o. 1035 pro- 


New York City Enabling Act Extended. 


the City of New York to impose city 


Nonresidents and Residents—Motor Ve- 
o. 407 provides that a non- 
resident who becomes a resident may oper- 
ate a vehicle in the State for 30 days before 
obtaining a driver’s license. 


Powers of Tax Commission.—S. B. 
No. 737 provides that omissions of gross 
income from a return which amount to 
over 25% of stated gross income, may be 
determined within 5 years after the return 
is filed. This period may be extended be- 
fore it expires with the consent of the tax- 
payer. 


Refund of Tax.—S. B. No. 1287 relates to 
refunds of taxes paid on illegal, erroneous 
or unequal assessments. 


Unincorporated Business Tax.—S. B. 
No. 736 provides that an owner, lessee or 
fiduciary is not intended to be taxed as 
engaging in an unincorporated business 
solely by reason of holding, leasing or 
managing real property. 


Unincorporated Business Tax—Alloca- 
tion of Net Income.—A. B. No. 1765 pro- 
vides that if the law does not allocate a 
fair and equitable proportion of net in- 
come of an unincorporated business, it 
may be allocated in accordance with rules 
and regulations of the commission. 


Unincorporated Business Tax — Gross 
Income Defined.—S. B. No. 1674 defines 
cross income for the tax on unincorporated 
business as not to include the distributive 
share of the net income of another such 
business to which such share is a part of 
the net income of such other ‘business upon 
which a tax must be paid. Applicable to 
returns for any taxable year commencing 
on or after Jan. 1, 1937. 


Utilities Tax—Definition of Gross In- 
come.—S. B. No. 1441: provides that re- 
ceipts of sales, conditional or otherwise, 
made to any purchasers, except sales for 
resale or rentals, shall be included in gross 


RHODE ISLAND 


The Rhode Island Legislature adjourned 
on April 21. The following bills have been 
approved or are in the Governor’s hands 
awaiting action: 


Approvals 


Motor Vehicle Registration.—S. B. No. 
91 imposes a $2 fee for box car locomotive 
motor engines used by 40 and 8 veterans. 

H. B. No. 868 exempts certain vehicles 
from registration fees. 


In Governor’s Hands 


Property Taxes.—H. B. No. 725 pro- 
poses a constitutional amendment relating 
to exemptions from taxation. 

H. B. No. 775 increases tax 


exenipt 
acreage for certain institutions. 


SOUTH CAROLINA 


The South Carolina Legislature remains 
in session. The following bills have been 
introduced or approved: 


Introductions 


Admission Tax.—S. B. No. 1159A pro- 
vides that no tax shall be charged on ad- 
missions to professional baseball games. 
To Finance Committee. 
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S. B. No. 1194 provides for a license fee 
in lieu of a per capital admissions tax for 
operating public bathing places. 


Alcoholic Liquors.—S. B. No. 1433 makes 
radical changes in the liquor law including 
elimination of the provision for regulation 
of wholesale distribution of alcoholic liq- 
uors; provides for direct sale of alcoholic 
liquors to retailers by distributors and 
manufacturers within and without the State 
and provides for the establishment of a 
system of warehouses within the State 
from which alcoholic liquors may be dis- 
tributed; and increases the license tax. To 
Judiciary Committee. 


Business License Taxes.—S. B. No. 1597 
prohibits charging of license fees to whole- 
salers of merchandise by towns or counties 
other than those in which such wholesalers 
have established places of business. To 
Calendar Committee. 


Capital Stock Tax.—S. B. No. 1394 
amends Section 9, Act 406 of the Acts of 
1933 by repealing so much of said Act as 
imposes one mill upon the capital stock 
of certain corporations, To Calendar 
Committee. 


Chain Stores.—H. B. No. 1396 taxes chain 
stores in the State on the basis of the num- 
ber of stores in the entire chain. Rates 
range from $2 per store in chain of not 
over 5 to $550 for chains embracing over 
500 stores. To Merchants and Mercantile 
Committee. 


Cigars License Tax.—H. B. No. 2384 
amends subdivisions 5B and 5C, Sec. 2527, 
Code of 1932, by changing the amount of 
license tax on cigars. To Ways and Means 
Committee. 


Gasoline Tax.—H. B. No. 836 continues 
3¢ tax on gasoline. To Finance Committee. 


Income Tax—Deductions.—H. B. No. 
2413 allows taxpayers deductions for tui- 
tion fees paid to state colleges and univer- 
sities. To Ways and Means Committee. 


Merchandise Deliveries.—H. B. No. 2324 
provides that municipal license fees on 
deliveries of merchandise purchased in the 
State shall not be imposed where the same 
license fees may not be imposed on de- 
liveries of merchandise purchased without 
the State. To Roads, Bridges & Ferries 
Committee. 


Motor Vehicles.—H. B. No. 2348 au- 
thorizes municipalities to require payment 
of license tax by trucks for use of streets 
in delivering or picking up goods or mer- 
chandise. 

Property Taxes.—S. B. No. 1014 exempts 
from taxation real estate to the value of 
$500 owned by the head of a family. To 
Judiciary Committee. 

S. B. No. 1831 relates to the discount 
date and the rate of discount on taxes in 
Newberry County. 

H. B. No. 2293 exempts from taxes all 
public schools and grounds actually occu- 
pied by them. To Ways and Means Com- 
niittee. 

Sample Display Licenses.—S. B. No. 
1795 requires payment of a license for the 
temporary display of samples, goods, 
wares or merchandise for the purpose of 
securing orders or making sales. To Cal- 
endar Committee. 


Approvals 


Payment of Taxes.—S. B. No. 1154 ex- 
tends the time for payment of taxes in 
York County. 
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S. B. No. 1203 provides for the payment 


of 1936 taxes in Newberry County in in- 
stallments under certain conditions. 


H. B. No. 1790 which extends the time 


for paying 1937 property taxes until May 
1, 1938 without penalty was approved and 
becomes effective March 30, 1938. 


Property Taxes.—H. B. No. 2217 pro- 


poses a Constitutional Amendment to re- 
move the necessity that a three-mill prop- 
erty tax or other state-wide property tax 
be levied for school purposes. 


Rolling Stores.—S. B. No. 1372 provides 


for the licensing of rolling stores in Ches- 
ter County. 


Tax Districts.—S. B. No. 1375 establishes 


tax districts in Greenville County for the 
purpose of assessment and taxation of 
property. 


VIRGINIA 


The 1938 Regular Session of the Vir- 
ginia Legislature, which convened on 


January 12, 1938, adjourned sine die on 


March 22, 1938. The following laws, to- 
gether with those previously reported, 


comprise all laws affecting taxation en- 
acted at the Session: 


Approvals 


Alcoholic Beverages—H. B. No. 360 
provides for separate licenses for each 
place of business. 


Business Licenses.—S. B. No. 69 amends 
Sec. 198, Tax Code, in relation to the 
license taxation of slot machines. 


S. B. No. 109 amends Sec. 153, Tax Code, 
so as to exempt industrial art exhibits 
from amusement license tax. 


S. B. No. 181 adds Sec. 190 to the Tax 
Code relating to selling of goods or mer- 
chandise in vending machines placed in 
manufacturing establishments. 


S. B. No. 219 amends Sec. 1173 rela- 
tive to revocation of licenses for milk 
plants, creameries, etc. 


S. B. No. 255 imposes a license tax on 
persons not regular retail merchants who 
display samples, etc. in hotel rooms, etc., 
for the purpose of securing orders. 


S. B. No. 256 relates to licensing, bond- 
ing and regulating commission merchants. 

S. B. No. 277 provides for the inspection 
of sweet cream and ice cream mix im- 
ported into the State of Virginia. 


_H. B. No. 83 provides for an annual 
license tax on corporations doing outdoor 
advertising. 


H. B. No. 151 relates to registration of 
insurance solicitors. 


H. B. No. 229 provides the method of 
obtaining a certificate of registration to 
engage in the practice of general con- 
tracting. 


H. B. No. 242 regulates the business of 
cleaning, dyeing and pressing. 

H. B. No. 296 amends Sec. 197, Tax 
Code in relation to restaurant licenses, 
imposing a sales tax on sales in addition 
to annual licenses. 


H. B. No. 363 eliminates certain license 
fees for peanut pickers. 
B. No. 440 amends Sec. 176, Tax 
Code, so as to exempt erectors of tomb- 
stones from the contractor’s license tax. 
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H. B. No. 485 relates to the licensing 


of airports, air pilots, etc., by a Division 
of Aeronautics. 


Franchise Tax—H. B. No. 471 relates 


to the powers of the Governor to remove 
restrictions and penalties and to reinstate 
licenses and certificates. 


Gasoline—H. B. No. 325 taxes motor 


fuel located on United States reservations 
within the boundaries of the State, where 
such fuels are not for the exclusive use 
of the United States. 


H. B. No. 447 relates to refunds of 


taxes paid on motor fuel. 


Motor Vehicle Registration—S. B. No. 
149 provides for the licensing of vehicles 


transporting well-drilling machinery. 


S. B. No. 194 relates to transfers of 
registration cards and certificates of title. 


H. B. No. 154 relates to transfer of 


title to and interest in motor vehicles. 


H. B. No. 320 relates to revocation of 


operators’ and chauffeurs’ licenses. 


H. B. No. 322 relates to suspension of 
operators’ and chauffeurs’ licenses. 


H. B. No. 512 authorizes counties, cities 


and towns to adopt ordinances licensing 
and regulating automobile “graveyards.” 


Poll Tax.—H. B. No. 59 amends Sec. 
115, Virginia Code, relating to poll tax. 


Property Taxes.—S. B. No. 109, amends 
Sec. 2460, Virginia Code in relation to the 
sale of delinquent real estate. 

S. B. No. 200 extends the time for mak- 
ing application for relief from overassess- 


ments. 


H. B. No. 148 adds Sec. 265a to the Tax 
Code in relation to the assessment of lots 
in subdivisions of tracts of land. 

H. B. No. 166 authorizes boards of 
supervisors of counties to release the lia- 
bility for interest, penalties, etc. on delin- 
quent taxes upon certain conditions. 

H. B. No. 208 extends the time within 
which to make application for redemption 
of property sold to the Commonwealth for 
non-payment of taxes. 


H. B. No. 263 amends Sec. 91, Tax Code, 
in relation to the taxation of bank stocks 
in cities and towns. 


H. B. No. 280 amends Sec. 251, Tax Code, 
in relation to lien for taxes and levies 
enforceable in equity. 

H. B. No. 299 amends Sec. 435, Tax 
Code, relating to what property is exempt 
from taxation. 

H. B. No. 462 adds Sec. 394a to the 
Tax Code relating to collecting delinquent 
local levies in certain counties. 

H. B. No. 463 amends Sec. 395, Tax 
Code, in relation to delinquent state taxes. 


Recordation Tax.—S. B. No. 275 amends 
Sec. 122, Tax Code, relating to certain 
deeds upon which recordation tax shall 
not be imposed. 


Utilities—S. B. No. 11 amends Sec. 22, 
Tax Code, changing the rate of tax for 
steamship corporations. 

S. B. No. 245 adds a new Sec. 233a to 
the Tax Code requiring the State Corpora- 
tion Commission to certify assessments of 
certain property of public service com- 
panies. 
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ALABAMA 


First Monday in June—— 

Property taxes.—Immediately upon the comple- 
tion of the work of reviewing and adjusting 
assessed valuations by the board of review, the 
tax assessor is required to give notice by pub- 
lication once a week for three consecutive weeks 
that the assessed valuations of all property have 
been fixed and that the board of review will sit 
at the court house of the county on this date to 
consider protests. 


June 20 
Coal and iron ore mining monthly reports and 
tax due. 
Gasoline tax.—Monthly report and tax due. 
Lubricating oils tax._-Monthly report and tax due. 
Sales tax.—Monthly return due and tax payable 
on or before this date. 








ARIZONA 
June 1 
Annual registration fee and report due during 
June. 


First meeting of county board of equalization. 
First Monday ae 
— property tax returns to Tax Commission 
due. 
Tax Commission assesses railroad property. 
Telephone and telegraph company property tax 
_returns due. 
Telephone and telegraph company property as- 
sessed by Tax Commission. 
June 5 - 
Alcoholic beverage licensees’ report due. 
June 15 
Gasoline distributors’ and consignees’ reports and 
_taxes due. 
Gross income tax report and payment due. 
Motor vehicle carrier report and tax due. 
Second half of income tax due. 
June 20—— 
Gross income tax delinquent. : 
Motor vehicle carrier report and tax delinquent. 
June 25 
Motor fuel carriers’ report and any tax due. 
June 30 
— registration fee and report due during 
une. 
Contractors’ license fees due. 
Employment agency license fees due. ; 
Express company reports due between this date 
and September 1. 
Private car line property tax returns due between 
this date and September 1. 

















ARKANSAS 
June 1 
Each person in the State required by law to list 
property must make out and deliver to the 
assessor, verified by his oath or affirmation, a 
list of all moneys and certificates and circulating 
notes in his possession or under his control on 
the first day of June of each year, etc. 


First Monday 
All taxes assessed are a lien upon and bind the 
property assessed from the first Monday in June 

of the year in which the assessment is made. 


faxes are a lien on the property from the first 
Monday in June of the year of assessment but, 
as between grantor and grantee, the lien at- 
taches on the first Monday in January thereafter. 
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June 15—— : 
Monthly sales tax report and remittance due. 


June 30 

If motor vehicle registrations and licenses are 

issued after June 30 and prior to September 

30, the charge is one-half of that for the calen- 
dar year. 


Notice for transportation companies to make prop- 
erty tax returns by the 31st day of July next 
following are made annually by the assessor on 
or before June. 30. 

Permits for the sale of tobacco and tobacco prod- 
ucts expire June 30 next ensuing date of 
issuance. 

The assessor is required, annually, at least 10 
days before the thirtieth day of June, to deliver 
to the president, secretary, accounting officer 
or agent of any such company, corporation or 
association located in or doing business in such 
county a notice in writing to return property 
schedule by the thirty-first day of July next 
ensuing. 





CALIFORNIA 
June 1—— 


Cutters and wrappers of butter.—Reports due. 

Gasoline tax due; distributors required to make 
physical inventory. 

Motor vehicle registration and license fees reduced 
to 7/12 of annual rate. 


June 7 7 
Cutters and wrappers of butter.—License fee due. 


June 10 
Cattle transporters’ monthly reports due. 
Horse, mule or burro transporters’ monthly reports 








ue. 

Kelp dealer’s monthly report due. | 

Petroleum and natural gas companies’ monthly re- 
ports due. 


Third Monday before the First Monday of July. 
Board of Review for petroleum and natural gas 
severance taxes convenes. 


June 15 

Alcoholic beverages report due from manufac- 
turers, rectifiers or industrial alcohol dealers. 

Fish packer’s monthly report due. 

Gasoline distributors’ returns due. 

Tax sales for property taxes begin 21-28 days 
after publication of delinquent list, which must 
be published on or before June 8 

Use fuel tax report and tax due. 


June 20—— 
Alcoholic beverages (manufacturers and importers) 
monthly report and tax due. 
Mortgage insurers monthly report due. 
Motor carriers’ monthly report due. 
June 30 
Agricultural, mineral and commercial 
license fees due. 
Slaughter house monthly report due. 











fertilizer 


COLORADO 
June 


Employment agencies must file a report with the 
deputy state labor commissioner monthly. 


June 1 ’ 
Intercounty corporations who wilfully fail or re- 
fuse to file the required property tax returns 
beyond this date will incur a penalty. 
June 10 
Motor vehicle carriers must file a report and pay 
the tax for the preceding month, on or before 
this date. 
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June 14—— ’ . ; 
Last day to remit service tax due for preceding 
month. 
Retail sales tax return and tax due. 
June 15 


Coal mine owners’ reports due on this date. 
Use tax return due. 


June 20——_ ’ i 
Motor vehicle carriers notified of tax due, on or 
before this date. 


June 25 
Coal mine owners’ royalty tax due on or before 
this date. cee 
Gasoline distributors’ statement to state oil in- 
spector due on or before this date. 
Gasoline tax due on or before this date. 
Report of motor fuel deliveries made during the 





preceding month required of all common carriers 
on or before this date. 
June 30—— . , 
Fruit shippers’ licenses expire on this date each 
year. 
CONNECTICUT 
June 1 





Assessment date and lien date in Greenwich and 
New Haven. 
Gasoline station license fees due. 
Gasoline tax due from distributors. 
Shell-fish ground and franchise assessment date. 
June 10—— 
Theatre reports due. 
June 15—— 
Gasoline distributors’ reports due. 
New Britain, last day to pay property tax. 
— and street railway tax, first installment, 
ue. 
June 20—— 
Monthly alcoholic beverage tax return and tax 
due. 
June 25 
Application to Board of Equalization for hearing 
on electric, gas, power and water corporation 
assessments due. 





June 30—— 
— distributor’s monthly (inventory) report 
ue, 
DELAWARE 
June 1 





Annual statement of express companies, telegraph 
companies, and telephone companies due. 

Branch stores license fee and application due and 
payable without penalty to June 30. 

General occupational licenses expire. 

Kent County property taxes payable. 

Last day for completion of school tax assessment 
in Wilmington. 

License to sell deadly weapons expires. 

Manufacturers’ license fees and applications due 
and payable without penalty to June 30. 

Merchants’ license fees and applications due and 
payable without "sans to June 30. 

Monthly alcoholic beverage report due. 

Optometrist’s license expires. 

Peddlers’ license expires. 

Peddlers’ and_hucksters’ licenses for New Castl 


County expire. : 


First Monday 
Gross receipts tax on steam, gas and electric com- 
panies due. 
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June 15—— 
Gasoline filling station report due. 
Last day to file alcoholic beverage report. 
Last day to pay second installment of personal 
income tax. 
June 30—— | 
Alcoholic beverage licenses expire. 
sranch store license fee delinquent. 
Filling station dealers’ licenses expire on this date. 
Gasoline distributors’ licenses expire on this date. 
Gasoline tax report and tax due. 
Junk dealers’ licenses expire. 
Last day upon which to pay franchise taxes with- 
out interest. 
l.icenses for manufacture of non-alcoholic bev- 
erages expire. 
Manufacturers’ license fee delinquent 
Merchants’ license fee delinquent. 





DISTRICT OF COLUMBIA 


June—First Monday—— 
Last day to file complaints with the Board of 





Equalization and Review. 
June 10— 
Alcoholic beverage statements due. 
June 30— 





Susiness privilege tax license expires. 
Monthly gasoline tax report and tax due. 


FLORIDA | 
June 10—— | 
Gasoline inspection fees and report due. 
June 15——- 
Chain store monthly reports and gross receipts 
taxes due. 
Gasoline sales and storage reports and taxes due. 
June 30——- 
Auto transportation company mileage tax reports 
due. 
Fresh water fish dealers’ reports due. 


GEORGIA 
June 5 ees - 
Reports of dealers and distributors of oysters and 
shrimp due. 
June 15—— 
Second installment of income tax on calendar year 
basis due. 
June 20——- 
Gasoline reports and taxes due. } 
! 
June 30—— | 
Carbonic acid gas report and tax due. } 





IDAHO 


June 10—— 

Beer excise tax report due. 

Monthly report of dealers in dairy product sub- 
stitutes due. 

June 15—— 

Electric light and power companies’ report and 
kilowatt tax due. 

Gasoline dealers’ reports and tax due. 

Report and license tax of electric generating com- 
panies due. 

Fourth Monday—— 

All persons claiming exemptions for mechanics’ 
tools, farm machinery, household goods, etc. 
from property taxation are required, on or before 
this date each year, or on the day of assessment 
(second Monday of January), to file with the 
county assessor sworn claims for such exemp- 
tions. 


County assessor must assess all real property be- 
tween the second Monday in January and the 
fourth Monday in June. 


Orphans, soldiers, sailors, etc. claiming exemp- 
tions from property taxation are required to 
appear each year before the County Board of 
I:qualization between this date and the fourth 
Monday of July, and each person claiming such 
exemption must under oath give full and com- 
plete information of his financial status to such 
Board and shall make true answers to all ques- 
tions propounded touching his right to exemp- 
tion. 


Second half of all taxes extended on real prop- 
erty assessment roll must be paid to county 
treasurer prior to this date. 


‘The Board of County Commissioners of each 
county in Idaho is required to meet as a Board 
of Equalization on this date each year for the 
purpose of equalizing the assessment of property 
on the real property roll, and to hear complaints 
in regard to the assessment of such property, 
and allow or disallow exemptions claimed. 

June 30—— 

At the time of filing a certified copy of the articles 

of incorporation of any corporation, when filed 





June 15. 
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on or between April 1 and June 30, a sum equal | First Week ; : 

to one-fourth of the annual license tax shall be Public warehouses required to publish schedules of 
paid. rates. 

Gasoline dealers’ license expires on this date| June 10 
annually. Alcoholic beverages taxes due from wholesalers 
and distributors. 
ILLINOIS Oil inspection reports due. 
June 1 


Purchasers return gasoline exemption statements. 
Report due from dealers in alcoholic beverages 


Commission merchants’ 
and annual fee due. re? 
First installment of real property taxes remaining | 


applications for license 





unpaid upon this date bear interest. | June 15—— 
Viest Monday | “—— express a agents required to tepori 
. ° if company fails to do so. 
St. Clair County Board of Assessors meets for | M ' See i aa 
purpose of revising real property assessment. | Motor carrier reports and fees due 





June 5 Use tax report and payment due 
Cold storage warehouse monthly report of food| June 19-——~ 
held in storage due. 
Third Monday— : 
Boards of review outside of Cook County meet. 
St. Clair County Board of Assessors meets for 
purpose of revising personal property assessment. 


Car company property tax returns delinquent. 


June 20 

Authority of Tax Commission to correct clerical 
errors expires. 

Second installment of property taxes delinquent. 

Sales tax report and payment due. 

Alcoholic beverages tax return of manufacturers | June 25 
and importing distributors due between the Gasoline reports and taxes due. 
first and fifteenth of each month. ; 

Retailers’ occupation (sales) tax reports and taxes | June 29—— : ta Nes 
due. Corporations subject to forfeiture of charter or 

Utilities gross receipts tax and report due revocation of authority 90 days after time for 

Sane 28 : : filing franchise tax reports and paying fees: 

u 

Last day for distributors of motor vehicle fuel to | June 30 — as 
make monthly return and to pay tax. All second class city licenses except tor show , 

Last day for non-distributors to file monthly motor theatres, and other exhibitions expire on this 
vehicle fuel reports and to pay tax. date or December 31. 


2 > ~ anc ice “XY ire 
Petroleum products inspection fees due. Bonded warehousemen’s licenses expire. 
Carriers must make 6 months’ deposit. 
































June 25 ne ; ; Licenses under gasoline tax law expire 
— o~ to file objections to assessment of fran- Mussel licenses expire. 
chise tax. 
June 30—— . ; 
Fur-bearing animal breeders’, annual license fee 
due. , KENTUCKY 
Game breeders’ annual license fee due. June 1—— 
Last an, a to file monthly report of First half of ad valorem taxes in cities of second 
motor fue eliveries. . : class due. 
Taxidermists’ licenses expire on this date. Taxes due in cities of third class. 
June 5 
INDIANA Employment agency reports due. 
June 1 June 10 





Breweries and manufacturers of beer and wiue file 
monthly report and pay barrel tax on this date. 

Gasoline refiner’s and importer’s report due. 

Monthly alcoholic beverage report of hotels, res 


Employment agency reports due. : 

Nursery stock inspection certificate expires. 

Semi-monthly payment of excise taxes on mall 
products and alcoholic beverages due. Seomatiaie sen alien dia. 


First Monday—— £ | Monthly amusement or entertainment report and 
County Boards of Review meet. | returns due. 

June 15 | Monthly excise tax report of blenders and recti 
Bank and trust company reports due. fiers of distilled spirits and excess tax due. 
Common carriers’ gasoline reports due. June 15 
Imitation condensed milk tax due. Gross receipts report and tax on utilities due on 
Semi-monthly payment of excise taxes on malt or before this date. 

products and alcoholic beverages due. Motor carrier mileage tax due. 
June 20 Motor vehicle fuel tax report due. 


Bank and trust company taxes, and building and | June 20—— 
loan association reports and taxes due. Crude petroleum transporters’ monthly report due 
June 25 Oil production tax due. 


Gasoline dealers’ reports and tax due. June 30 - : : 
Petroleum oils inspection fees due. Alcoholic control permits expire. 
Ten Days Before First Tuesday after First Monday Auctioneer’s license due. - 
of July-—— Keer and wine license expires. 

Applications for revision of assessments of public pe gpa oe “ —— 
utilities required 10 days before second meeting uliard or pool table license due on this date. 
on first Tuesday after first Monday of July. ere s —_ commission —— S — = 

igarette and cigarette paper retailers license due 
June 30—— 


: — on this date. 
Disposal plant’s license fee due. : 


Li Tig reed : Feather renovator’s license due. 
zivestock buyers licenses expire. Gasoline reports (except refinery 


| taxes due. 

Hotel or tavern license due. 

Ice factories’ licenses due. 
Laundries’ licenses due. 

Lightning rod agent’s license due. 
Loan companies’ license due. 
Patent medicine dealer’s license due. 














reports) and 


IOWA 


June—First Monday 

Freight line and equipment companies file prop- 

erty tax report with State Board of Assessment 
and Review annually on or before this date. 











June 10 Piano and organ dealer’s license due. 
Class A licensee must make returns and pay beer Pictures (agents and solicitors) license due. 
taxes. a Real estate license due. 


Motor carrier reports due. 


Restaurant license due. 
Reports by vendors of cigarettes, cigarette papers, 


Sewing machine agent’s license due. 








d Soft drinks license due. 
etc., due. : ; eae 
15 | Soft drinks and ice cream retailer’s license due. 
om a | ‘Theaters’ licenses due. 
Motor carrier tax due. | Trading stamp companies’ licenses due. 
June 20 Wharf boat’s license due. 


Motor vehicle fuel distributors 


must file report 
and pay tax. 











June 30 
Employment offices.—License expires annually on LOUISIANA 
this date. une 5 3 : 
| Wholesale fish dealer’s report due. 
KANSAS June 10 
| June 1—— Monthly report of oyster vessels due. 





City amusement licenses expire. 

| Commission merchants’ (farm produce) applica- 
j tions due. 

| Nursery stock inspection certificates expire. 


Parish gasoline tax reports and tax due. 
Reports and tax on imported kerosene due 
Reports of imported alcoholic beverages due. 
Reports of imported gasoline due. 
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June 15 . 

Carriers’ reports of gasoline and alcoholic bev- 
erages transported due. 

Income tax returns and tax for calendar year of 


foreign corporations without office or place of | Third Monday 


business in Louisiana due. 


June 20 
Alcoholic beverage tax reports and taxes due. 
Gasoline tax report and tax due. 

Kerosene tax report and taxes due. 
Luxury (sales) tax return and tax due. 


June 30—— 
Auctioneer’s semi-annual report due. 
Oyster severance tax due. 
Quarter annual report of 
Orleans due. 
Severance tax on brine report and tax due. 





auctioneers in New 


MAINE 


June 1—— 
Clam dealers’ licenses renewable annually. 
Franchise tax report due on or before this date. 
Gasoline tax due. 


Parlor car company tax is assessed on or before 
this date. 
Small loan agency monthly reports due. 
June 10 





Inspection fees for packing of food due. 

Sardine packing inspection fees due. 

Wholesaler’s and manufacturer’s malt beverage 
reports due. 

June 15 
Gasoline tax sales report due. 

One-third of tax on railroad and street railway 
companies payable. 

faxes of express companies, telephone and tele- 
graph companies and parlor car companies are 
due on or Geleee this date. 

June 30 
Lobster industry licenses renewable. 
Malt beverage licenses expire. 
Wholesale beverage licenses expire. 








MARYLAND 

June 3 

Failure to file reports due on or before March 15 
by this date incurs added penalty. 


June 5 
Last day to file monthly account of leaf tobacco 
sales on or through Baltimore market. 
l.ast day to file cold storage warehouse monthly 
report. 
June 10—— 
Last day to file monthly statement or declaration 
of insurance brokers, agents, or solicitors. 
last day to make monthly admissions tax pay- 
ment. 
last day to make monthly return and pay manu- 
facturers’ tax on distilled spirits. 
June 15 
Milk control fees due. 


June 30 
Last day to file beer tax report and pay tax on 
beer sold during preceding month. 


Last day to file dealer’s report and pay tax on 
gasoline sold or used during next preceding 
calendar month. 

|Last day to pay cosmetics tax. 

licenses of insurance agents, brokers, or solicitors 














expire. 
MASSACHUSETTS 
June 1—— 
Milk dealers’ license fees due. 
June 10 





Alcoholic beverage excise tax return and tax due. 
June 15 

Cold storage warehouse reports due. 

Motor fuel distributors’ returns and tax due. 
June 30- ; ; 

Certificate of registration for dairy farms expires. 

Milk dealer’s registration expires. 








Milk dealer’s license under Milk Control Law 
expires. 
MICHIGAN 
hue 1 


First half of specific taxes on public utilities due. 
Severance tax and reports due. 
First Monday , ; 
Last day to file list of property with assessor. 
Tuesday after First Monday ; ; 
First meeting of township boards of review. 
June 5 R 
Gasoline.—Common carriers’ statements due. 
Second Monday ; : 
Second meeting of township boards of review. 

















June 20- 
















STATE TAX CALENDAR 


June 10—— 


Common and contract carriers’ monthly reports 
due. 
Fur Dealers.—Las: day to make monthly report. 





Village taxes delinquent 30-50 days after this date | June 30 


unless the council shall have fixed the first Mon- 

day in May. 
June 15 
Monthly sales and use tax and returns due. 








Gasoline.—Wholesale distributor’s statement and 
tax due. 
Severance tax and reports delinquent. 
Fourth Monday 
County boards of supervisors equalize rolls. 
June 30 
All oleomargarine licenses expire. 
Last day of State fiscal year. 
Sales tax license expires where taxpayer has not 
permission to report on own fiscal year. 








j . MINNESOTA 
une 


Annuities or income payments reserved due. 

Investment companies’ sworn statement due. 

Iron severance royalty tax delinquent. 

Last day for appeal to district court on assessed 
valuations. 

One-half of real estate taxes become delinquent. 








Quarterly installment of property taxes due 
(optional). 
June 5 
Cold storage warehouse reports due. 
June 10 





Liquor reports of wholesalers, brewers and dis- 
tillers due. ot og 
Live stock commission merchants’ statements due. 
June 15 ’ ; 
Interstate carriers’ truck mile tax and reports due. 
Iron severance occupation tax delinquent. 
Fourth Monday : 
Board of review meets on this date. 


June 20——-__ ; 
Common carriers’ liquor reports due. 


June 25 
Gasoline tax and fees due. 
Oil inspection fees due. 
June 30 
Dairy product dealers’ and manufacturers’ licenses 
expire on this date. 

Oleomargarine licenses expire. 

— reports of physical property 
ue. 

The assessor concludes the 
duties on this date. 














valuation 


performance of his 


MISSISSIPPI 
June 1—— 

Admission (amusement) tax and report is due be- 
tween the first and tenth of each month. 

Electric light and power, express, pipe line, rail- 
road, sleeping car, telegraph and _ telephone 
= file application for license on this 

ate. 

Information reports of railroad corporations be- 
come delinquent on and after this date. 

On or before this date the collector is required to 
mail to each privilege taxpayer holding an an- 
nual license and whose license will expire in 
July a notice thereof and a renewal blank. 

Oyster packers and canners file sworn statement 
on this date as to the number of barrels of 
oysters purchased and caught during the preced- 
ing month. 

Oyster, sea food, etc., monthly inspection tax is 
due on this date. 

The State Tax Commission is on this date re- 
quired, if practicable, and if impracticable as 
soon thereafter as it can be done, to make out 
an assessment against each public utility subject 
to taxation. 

First Monday 

The State Railroad Assessors shall if practicable, 
on or before this date make out for each county 
an assessment roll of public utility property. 

June 5 

Wholesale oyster and sea food dealers file monthly 
report on this date. 

June 10 

Admission (amusement) tax and report is due be- 
tween the first and tenth of each month. 

; Every dealer in motor vehicles shall file a monthly 
| report with the tax collector on this date. 
Motor vehicle monthly mileage tax reports are due 
| 

| 











on or before this date. 


June 15 
Common carriers must file monthly report, on this 
date, of gasoline and oil delivered by them. 
Distributors and wholesale dealers of gasoline file 
— report and pay monthly tax on this 
| ate. 





June 1 


| 
i 
} 
{ 
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Monthly gross sales tax and report due on this 
date. 

Second quarterly installment of the income tax is 
due on this date where the return is made on 
the basis of a calendar year. 





Embalmer’s license expires on this date. 
License year for factory registration and inspection 
begins on this date. 


MISSOURI 





Annual franchise tax delinquent. 

Assessment date for property taxes sg Monday 
of March to first Monday of June for merchants 
and manufacturers). 

Assessors begin to call upon 
property. 

Calendar year corporations and individuals pay 
income taxes on or before this date. 

Kansas City taxes due. 

Lien date for real estate taxes. 


First Monday 
Merchants commencing business between the first 
Monday of June and November 1 required to 
file bond for statement tax. 
Merchants’ and manufacturers’ ad valorem license 
tax returns due. 
June 2 
All taxes assessed on account of incomes become 
delinquent on this date, where assessments are 
required to be made and certified to by the 
assessor prior to April 30, and subsequent to 
March 15 (taxes of calendar year corporations 
and individuals). 
June 15 
Gasoline.—Statements of distributors and dealers 
due. 
Third Tuesday 
St. Louis merchants’ and manufacturers’ boards 
of equalization meet to equalize statements. 
Sales tax monthly return due. 
June 25 
Gasoline.—Tax due; distributors’ and dealers’ re- 
ports of gasoline received due; statements by 
gasoline transporters due. 
June 30 
Ice cream manufacturers’ licenses expire. 
Last day for discount on Kansas City taxes. 
Last day for 1 per cent discount on first class city 
property taxes. 
Manufacturers, wholesalers and dealers tax due. 
Soft drink report due. 


taxpayers to list 




















MONTANA 





June 1 

Annual statement of financial condition of foreign 

corporations must be filed in offices of county 

clerk of county where principal office of county 

is located and with Secretary of State on or 
before this date. 

Calendar year corporations are notified of the 
amounts of corporation license (income) taxes 
for which they are respectively liable, on or 
before this date annually (or in case of fiscal 
year corporations 15 days before due date). 

Metalliferous mines license tax bills shall, not 
later than this date, be mailed to each person 
making and filing a statement. 

Taxidermists’ reports are due. 

First Monday 

Freight line company gross earnings are deter- 
mined by State Board of Equalization on or 
before this date. 

June 10 

Creameries, butter, cheese, or ice cream factories’ 
reports are due. 

Milk or cream buying stations, reports due. 

June 15 

Alcoholic beverages: brewers’ 
monthly reports and excise tax due. 

Corporations paying the corporation license 
(income) tax on a calendar year basis pay such 
tax on or before this date annually to State 
— of Equalization; penalties accrue here- 
after. 

Dealers’ monthly gasoline tax and report due to 
— Board of Equalization on or before this 

ate. 

Electric company reports and license taxes due 
on or before this date. 

Railroads and common carriers file monthly report 
on or before this date with State Treasurer and 
State Board of Equalization of gasoline deliv- 
ered in state. 

Third Monday 

Freight line companies may at any time before 
this date file with State band of Equalization 
a protest against determination or assessment. 

June 30 

Drug and medicine vendors’ licenses expire on 
this date. 

First installment of oil producers’ license tax due. 











and_ wholesalers’ 
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Warehousemen, grain dealers, track buyers and 
brokers file a report with the Commissioner of 
Agriculture annually on this date. Special re- 
ports may also be required at such times as 
the Commissioner requires. 


NEBRASKA 
June 1 
Persons moving after April 1 and before June 1 
are required to list their property. 
First Monday. 
Municipal taxes are certified to the county clerk 
by the taxing authorities. 


June 5—— : . 
Reports of public grain warehouses due. 


June 10—— . 
Employment agencies’ reports due. 
Railroad monthly reports of passes due. 


First Tuesday after Second Monday an 
County board convenes as a board of equalization. 


June 15 
Gasoline carriers’ reports due. 
Gasoline dealers’ reports and taxes due. 
Reports and taxes of retail imitation butter dealers 
ue. 
Report of manufacturers and distributors of alco- 
holic beverages due. 


First Tuesday after Third Monday. 
City Council of Lincoln convenes as board of 
equalization. 
June 30—— 
Beverage manufacturing or bottling registration 
certificates expire. 
Registration certificates of dairies expire. 
Registration permits of hotels, restaurants, etc., 
expire. 

















NEVADA 





June 1 
Annual report to inspector of mines due. 
Cosmetological licenses due during June. 
Petroleum products report and fees due. 

First Monday—— 

Third installment of property tax due. 

June 25—— 

Gasoline (motor vehicle fuel) dealers’ and users’ 
reports and taxes due. 


NEW HAMPSHIRE 
June 1 


Annual license expires. 

Gasoline distributor’s monthly tax due. 

Selectmen of each town shall transmit to the 
State Treasurer, annual statement of shares of 
stock of railroads. 

June 10—— 

Monthly beverage report and fee of on-sale and 
off-sale permittees due. 

Monthly report of agents of unlicensed fire insur- 
ance companies due. 

Monthly report of manufacturers and wholesalers 
of beverages due. 

Monthly report of foreign manufacturers and 
wholesalers of beverages due. 

June 15 

Alcoholic beverage licenses expire. 

Monthly report of gasoline distributors due. 








Jj , NEW JERSEY 
une 


Cattle dealers and brokers must pay license fee 
on or before this date. : 
On or before this date distributors pay gasoline 





tax. 
Railroad and canal property taxes payable between 
June 1 and December 1. 


June 5 
Cold storage warehouses file report. 


June 10—— 

Operators of interstate busses file monthly state- 
ment on or before this date. 

Operators of motor busses, within the limits of a 
“municipality” file a statement and pay the 
gross receipts tax on or before this date. 

June 15 

Manufacturers, distributors, transporters, storers, 
warehousemen and importers of alcoholic bev- 
erages reports due. 

Third Monda 

State Seaed of Tax Appeals meets to conduct hear- 
ings for review of assessments of railroad and 
canal property. Complaint due (copy to Attor- 
ney General 5 days prior to filing). 

June 30 

Distributors of motor vehicle fuel file monthly 
reports on or before this (last business day of 
month) date. 

‘Transporters of gasoline must, within 30 days 
after the close of each month, furnish a state- 

ment, to the State Tax Commissioner, of all 
deliveries to points within or without New 
Jersey. 














June 1 
Gasoline dealers’ and retailers’ license fees due. 
Private car property tax returns due. 

The tax assessor must return the assessment roll 


First Monday——__ ' 
State Tax Commission hears appeals from actions 


June 15— : 
Gross income (occupational) taxes and reports 


Oil and gas conservation tax returns and payments 


Severance taxes and reports due. 


June 20—— | 
Motor carrier reports and taxes due. 
Pipe line license fees due. 


June 25- a ole , 
Gasoline distributors’, retail dealers’ taxes and re- 


June 30——_ 7 
All alcoholic beverage licenses expire on this date. 
Express company report due between this date and 


June 1—— 
Last day for applying for farm products (com- 


Lien date of villages except those holding annual 


Suffolk 
June 5 

Cold storage warehouse monthly reports due. 
June 15—— ’ 

Demand for notice of assessment of property due. 

If personal income taxes are paid in installments, 


New York City gross receipts tax and returns due. 
Third Tuesday : y 
Assessors meet to hear complaints in Westchester 


June 25—— 
Last day to file final monthly report and pay tax 


Monthly report and tax due under Sec. 186-a, 


June 30—— . ; : ; 
Last day to apply for writ of certiorari to review 
New York City assessments. 


June 1 





THE TAX MAGAZINE 


NEW MEXICO 























to the State Tax Commission on or before this 
ate. 


of County Boards of Equalization. 





due. 


due. 





ports due; taxes and re 
chased from unlicensed 
due; carriers’ reports due. 


ports on gasoline pur- 
istributors and dealers 


eptember 1. 


NEW YORK 


mission) merchants license for license year 
beginning July 1. 

meeting in June. z 
ounty assessments made on this date. 





second payment of % is due. 





County. 


under the New York City public utility excise 
tax law. 


additional tax on utilities. 


Public service or transit commission to furnish 
blank forms for annual reports on or before this 
date to common carriers, railroads and street 
railroads. 

State tax commission certifies list of inactive cor- 
portations to Department of State for dissolution. 


NORTH CAROLINA 


Annual reports and/or license taxes are required 
of the following kinds of business: advertisin 
business; amusement parks; attorneys an 
other professions; automobile service stations; 
automobile supply dealers; bagatelle tables, 
merry-go-rounds, etc.; banks—industrial; barber 
shops; bicycle dealers; billiard tables, etc.; 
carnivals, ete.; circuses, etc.; coal dealers— 
wholesale; coal dealers—retail; collection agen- 
cies; contractors, etc.; cotton : buyers and 
sellers; cotton compresses; detectives; employ- 
ment agents; fireworks, etc.; horses—dealers; 
hotels and boarding houses; ice cream manu- 
facturers; installment paper dealers; laundries; 
lightning rod dealers, etc.; loans—agents and 
brokers; marble yards; mercantile agencies; 
motion pictures; motorcycle dealers; motor 
vehicle dealers; musical instruments—dealers; 
newsdealers on trains; mewspaper contests; 
office and home equipment—sale of; oils and 
oil products; packing houses; patents—sale of; 
pawnbrokers; peddlers; pistol dealers; plumbers, 
etc.; pressing clubs, etc.; real estate—sales, 
etc.; restaurants; securities dealers; sewing 
machines—dealers; shoe-shine parlors; slot ma- 
chines; soda fountains; soft drinks; theatres, 
etc.; tobacco; trading stamps; undertakers, etc. 

—_ store state license required on or before this 

ate. 

Chain store tax is due on or before this date or 
at the date of engaging in business. 

Chain store tax becomes delinquent after this date. 


First day to file property tax return of railroad 
rolling stock. 





First day to file property tax returns of express 

companies, sleeping car companies, street rail- 
way, waterworks, electric light and power, gas, 
ferry, bridge and other public utility companies. 


June 2 


June 15 


Third Mond 


June 1 


Second Tuesday. 


June 15 


June 20 


June 30 


First Monday 


June 5 


Second Monday. 


May, 1938 





Additional property tax penalty of 4 of 1% per 
month accrues. 


June 10—— 


Beer tax must be paid by wholesale distributors 
on or before this date. 

Common carrier’s gasoline tax report due on or 
before this date. 

Ice cream manufacturers’ reports due. 





Gross sales return and tax due on or before this 
~ where sales are reported on a monthly 
asis. 





Board of ualization meets. 


June 20-——~ 


Gasoline tax and report due. 


June 


30-—_ 
Bottling plants (soft drinks) inspection fees due. 
Last day to file property tax returns of railroad, 
express, sleeping car, refrigerator and freight 
car, street railway, waterworks, electric light 
and power, gas, ferry, bridge, telephone and 
telegraph companies. 


NORTH DAKOTA 


Assessment lists due on demand of assessor during 
April and May. 

Oil inspection reports and fees due. 

> eel permits renewable on or before this 

ate. 

Property destroyed between April 1 and June | 
may be stricken from assessment rolls. 

Tractor fuel oil report and fee due. 





Second Monday—— 


Local boards of equalization meet. 





City boards of equalization meet. 


June 10—— 


Grain warehouse sugeste delinquent. 
Oil inspection fees delinquent. 
Tractor fuel oil fees delinquent. 





Gasoline reports and taxes due. 
“ee motor carriers mileage report and taxes 
ue. 
Second installment of income tax on calendar year 
basis due. 





Surety liable on oil dealers’ bonds. 





Coal mine licenses expire. 

Cream station and dairy monthly reports due. 

Creameries’ licenses due on or before this date. 

Dairy products dealers’ semi-annual reports due. 

Gasoline dealers’ licenses expire in odd numbered 
years. 

Grain and seed (grades, weights and measures) 
licenses expire. 

Grain warehouse reports due. 

Oleomargarine license expires biennially. 

Weights and measures (tests and inspection) 
licenses expire. 

Wholesale potato dealers’ licenses expire. 


OHIO 


Tax commission certifies value of taxable portion 
of capital stock to auditor of state. 








Last day for employment agencies to file monthly 
report. 





County auditor to lay before Board of Revision all 
real property returns in his hands. ; 
Tax commission assesses property tax on cooling, 
electric light, gas, heating, messenger, natural 
gas, pipe line, railroad, signal, street, suburban 
and interurban railroads, union depot, water 

transportation and waterworks corporations. 


June 10—— 


Admissions tax reports and payments due. 

Alcoholic beverage tax reports due. 

Last day for payment of seventh installment of 
real property and public utility real and tan- 
gible personal property taxes if paid in ten 
installments. 

June 15—— 

Auditor of State certifies franchise tax to treasurer. 

License fee due from railroads, express companies 
and steamships transmitting money. 

Monthly report of unregistered dealers in moto! 
vehicle fuel due. 


June 20—— 

Last day for payment of second half of real prop 
erty and public utility real and tangible personal 
property taxes, if paid in two installments, 
unless time has been extended. 

Last day without penalty for dealer to report sales 
or taxable use of motor vehicle fuel during pre 
ceding calendar month. 
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May, 1938 


Private motor carriers’ monthly report and emer- 
gency tax due. 


June 30 

End of year for which taxable gross earnings or 
receipts are assessable for railroad, including 
street, suburban, and interurban railroad, tele- 
graph, telephone and express corporations. 

Gasoline tax for preceding calendar month due. 

Last day on which corporations commencing busi- 
ness after March 31, become liable for property 
tax for the year. 

Last day upon which property tax returns are 
filed with the auditor where time is extended. 
Motor vehicle fuel tax for preceding calendar 

month due. 

‘ax commission certifies to secretary of state for 
cancellation of certificate, a list of corporations 
which, without lawful extension of time have 
failed for 90 days after the time prescribed, to 
file proper returns. 

lransportation companies including pipe lines re- 
port all deliveries of motor vehicle fuel in Ohio 
during preceding calendar month. 

Upon request of the tax commission, the attorney 
general shall institute quo warranto proceedings 
against corporations failing to file proper re- 
turns. Where time for filing returns has been 
extended, application for quo warranto to be 
made 90 days following close of extended time. 





OKLAHOMA 


June 1 
Excise tax_on petroleum report and tax due. 
Gross production tax and report on oil and gas 
due. 
First Monday. aed 
County boards of equalization meet. 


June 5 . 
Reports from mines (other than coal) due. 


June 10 
Airport gross income tax and report due. 

Report and tax of wholesalers of non-intoxicating 
alcoholic beverages due. 

Report of manufacturers of non-intoxicating alco- 
holic beverages due. ‘ 

June 15 
Gas pipe line reports of daily meter readings due. 
Gasoline tax and reports due. 

Mileage report and tax of motor vehicle carriers 




















due. 
Monthly sales tax and report due. 
June 20 ; 
Reports from coal mines due. 
June 30 





First day to file corporate franchise tax report. 
Fur dealers’ reports due. 


OREGON 
June 1 
Bedding manufacturers or repairers pay license fee 
on this date each year. 
Special motor carriers’ monthly fee due. 
June 10 
Oil well license tax and report due on or before 
this date to county treasurer. 
June 15 
Fish poundage fee and report and meat dealers’ 
report due on or before this date. 
Second quarterly installment of property taxes due. 
Grain warehousemen file a statement with the 
county clerk of the county within which such 
business is conducted on this date each year. 
Second quarterly installment of property taxes 
due. 
June 20 
Alcoholic beverage excise tax and report due. 
Gasoline tax and report due to Secretary of State 
on or before this date. 
Motor carriers’ tax due on or before this date. 
June 30 
Collection agency licenses expire. 
Motor vehicle operators’ licenses expire on this 
date in the odd numbered year. 
Public or terminal warehousemen report on this 
date each year to the public utilities commis- 
sioner. 

















PENNSYLVANIA 
june. 1 
Borough tax duplicates are issued to the collector 
of taxes of the borough on this date. 
Chain store license tax due. 
County tax duplicates are issued to the tax col- 
lector on or before this date. 
Dance hall licenses expire. 

First chain store license tax of those in business 
on effective date of act, due within 60 days. 
First half of license tax on street railways in 

Pittsburgh due. 
Licenses for fur farms expire. 
Loan brokers’ licenses expire. 










June 10—— 


June 30 


June 1 
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State liquor store sales tax collectible until June | Fourth Monday 
1, 1939, Assessment rolls open to public inspection until 
Township (first class) tax duplicates are issued to following Saturday. 
the collector authorizing him to collect same. June 30 


Alcoholic beverage licenses expire on this date 
annually. 

Commercial fertilizer license fees due. 

Fur-bearing animal licensee’s reports and fees due. 

Personal property tax returns due during May 






















Amusement tax (Philadelphia) monthly reports 
and payments due. 

Malt or brewed beverages tax monthly report due. 

Monthly reports of importers of spirituous and 














vinous liquor due. and June. f f y ; 
Second Monday Stock foods registration and inspection fees pay- 
Sale of unseated land begins. able. 
June 15 
Annual report of fur farms due. TENNESSEE 
Monthly reports and taxes of manufacturers of June 1 
distilled or rectified spirits or wines due. Chain store tax and statement due on or before 
State liquor store sales tax monthly report and this date. 
tax due. Monthly cigarette and tobacco license tax and 
June 21 report due. 


Seine fishing licenses expire. 





First Monday ‘ . . 
County board of equalizers meets and sits in 
regular session on this date each year. 
June 10—— 
Alcoholic beverage tax due. 
Monthly mileage report and tax of motor busses 
due. 
June 20—— are : 
Gasoline dealers, distributors and_ storers file 


monthly gasoline tax report, and pay tax on 
or before this date. 





Monthly reports and tax payments of distributors 
and carriers of liquid fuels (for preceding 
month) due. 

Two per cent penalty accrues on delinquent taxes 
in cities of the second class A. 


RHODE ISLAND 





Milk gathering stations required to apply for 





+ — carriers monthly report and mileage tax 
: ue. 
June 10 June 30—— 


Gasoline distributors’ monthly tax due. 
June 15 ‘ 
Assessment date for general property tax. 
Corporate excess taxpayers’ list prepared by Divi- 
sion of State Taxation. 
Gasoline distributor’s monthly report due. 


Oils and volatile substances quarterly report shall 
be furnished as of the last day of June. 

Pharmacists’ renewal fees shall be paid annually 
on or before this date. 

Return of building and loan associations must 
show amount of capital of such association ac- 
tually paid in, as shown by the books at the 
close of business on the 30th day of June 











SOUTH CAROLINA preceding. 
June 4—— 
Fisheries’ monthly stamp report due not later than TEXAS 
this date. June 1 
June 5 Emigrant agents’ report due. 


Fishing license tax report is due within 5 days 
of the end of each calendar month. 


Oyster or clam shuckers’ stamp report must be 


First Monday 
Railroads report to County Board of Equalization 
in which its principal office is located. 

















mailed on or before the 5th day of each suc-| June 5 
ceeding month. Cigarette solicitors’ reports due. 
Sturgeon, caviar or shad dealers file a report| June 10—— ‘ 
within 5 days of the end of each month. Cigarette distributor’s reports due. 
Tobacco warehousemen required to file statement J 15 
on or before the 5th day of each month = : 
y : . Excise tax and report on oleomargarine due. 
June 10— June 20—— 
— to amusements return and stamp tax Gasoline taxes and reports due. 
ue. 
Power tax and report of public utilities due. June 25 


Carbon black production taxes and reports due. 
Cement distributors’ tax and report due. 
Natural gas production tax and report due. 
Oil production reports and taxes due. 
Prizes taxes and reports due. 
June 30 
Oil carriers’ reports due. 
Oil production.—Report of oil 
storage due. 
Second installment of general property taxes de- 


Timber carts license fee in Colleton County due 
on or before this date. 
Tramways license tax in Colleton County is due 
on or before this date. 
June 20 
Gasoline tax and report of dealers, distributors, 
importers, and storers due on or before this date. 
June 30 ‘ 
Phosphates royalty must be paid at the end of 
every quarter, or three months, the first quarter 








withdrawn from 

















to commence to run on January Ist each year. linquent. 
UTAH 
June 1 
June 1 SOUTH DAKOTA Mining occupation tax due on or before this date. 
Express company reports due. June 5 
Motor carrier of passengers tax due. Monthly report of cold storage warehouses due. 
Property tax returns of light, power, heating,| June 10 


water and gas companies, private car lines and 
railroad companies over whose lines such cars 
are operated, railroad companies, sleeping car 
companies, telegraph companies and telephone 
companies due. 
Warehouse reports due. 


Second Tuesday. 


Carriers’ reports of motor fuel deliveries due. 
Monthly report of dealers and manufacturers of 
alcoholic beverages due. 
June 15 
Monthly gasoline tax and report due. 
Second installment of income (franchise) tax due. 











Assessment rolls of city assessors open to public | June 20—— ; 
inspection until thes 4 Monday of ony . Last day of the session of County Board of 
June 10 F Equalization. 
Employment agency reports due. June 30 





Alcoholic beverage licenses expire. 
Cigarette licenses expire. f ; ' 
License of dealers in oleomargarine expires. 


Interstate motor carrier reports and taxes due. 
June 15- 

Gasoline reports and taxes due. 

Monthly sales tax report and tax due. 

Reports of petroleum products transported due. 














P VERMONT 
Reports to be filed and tax to be paid by Class} June 1 
A and B liquor licensees on or before this date.|~ ‘Term of appraisers expires. 
Tractor fuel reports due. June 15 
June 20 License fees of real estate brokers and salesmen 


Express company agents’ reports due in case of 
default of companies. 

Third Monday . as 

Township, town and city equalizing boards meet 


to equalize and correct rolls and hear com- 
plaints, 


due. 
Licenses of real estate brokers expire. 
June 30 
Camp, roadside eating and _ lodging places: 
Application for license must be made on or be- 
fore this date each year, 
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VIRGINIA 
June 1—— | 

Penalty of 5 per cent additional tax plus 1 per cent | 
for each month the income tax is not paid after 
notice is given. 

Returns of tangible personal property, machinery, 
tools and merchant’s capital due on or before 
this date. 

Returns of intangible personal property due on 
or before this date. 

‘Taxes assessed against bank stockholders due on 
or before this date by banks. 

Thirty days after notice of the income tax has 

been given, such tax is to be paid. 


June 1-June 10 - ; 
Oyster purchasers’ inspection fees due. 


June 10——— 

Leverages of not more than 3.2 per cent alcoholic 
content excise tax and report of beverages sold 
during previous month due on or before this 
date. 

Report of beer sold during previous month due 
ou or before this date. 





year succeeding that in which the taxes should 
have been paid. 
Permit period for fish, game, and fur dealers ends. 
Quarterly licenses expire. 


J WASHINGTON 
une 1— 


Pharmacists’ license fees due. 


June 15—— 
Annual report of profit on Navy contracts due 
for fiscal year ended March 31. 
By general extension returns due from resi- 


porations with business and books abroad, 
or principal income from U. S. possession 
for calendar year 1937. 
Corporation income and excess profits tax re- 
turns due for fiscal year ended March 31. 
Entire income-excess profits tax due on returns 
filed on June 15 for fiscal year ended 
March 31. 

Entire income tax due on returns for calendar 
year 1937 under general extension or first 
aid second quarterly installments, with in- 


year ended March 31. 

Foreign partnership return of income for cal- 
endar year 1937 due by general extension. 

Individual income tax return due for fiscal 
year ended March 31. 

Last quarterly income-excess profits tax pay- 
ment due for fiscal year ended June 30, 1937. 

Last quarterly income tax payment due on 
returns of nonresidents for fiscal year ended 
March 31, 1937, 


June 20—— 
Gasoline statement and tax due. 

June 30—— - 
Additional property tax penalty of 6% imposed if | 


property taxes are not paid by this date in the } 


| 
} 
dent foreign corporations and domestic cor- | 


June 15 





terest at 6 per cent from March 15, 1938, 
on first installment. | 
Entire income tax due on returns of non- 
residents for calendar year 1937, or first 
quarterly installment thereof. 
Fiduciary income tax return due for fiscal 
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| First Monday-—- 


Express companies may have hearings on 
receipts taxes until assessments are fixe 
or before first Monday in July. 


Toss 





Butter substitutes reports and taxes due. 
Compensating tax and return due. 
Gasoline reports and taxes due. 

June 30 ; : 
Ambulatory milk dealers’ license fees due. 





WEST VIRGINIA 
June 1——~ 


Second installment of property taxes (for preced- 
ing year) is delinquent and interest accrues. 


June 10 
Brewers’ and beer distributors’ 
and excise tax due. 
Petroleum dealers’ reports due. 
June 15 
Retail sales tax and return due. 
June 30 
All motor vehicle registrations and carriers’ per- 
mits expire on this date. 
Beer licenses expire. 
Gasoline tax and reports due. 





monthly report 








WISCONSIN 
June 1—— 


License of foreign corporation void if annual re- 
port not filed by this date. 
June 5 
Monthly report of cold storage warehouses due. 
Second Tuesday 
Firstsday on which land is sold for delinquent 
taxes. 








Life insurance company income tax returns 
due for fiscal year ended March 31. 

Monthly information return of stockholders 
and directors of foreign personal holding 
companies due for May. 

Monthly returns due by clearing houses of 
sales of produce on exchange. 

Monthly return of transactions in futures due. 

Nonresident alien individual income tax return 
for calendar year 1937 due. 

Nonresident alien individual income tax return 
(no U. S. business or office) due for calendar 
year 1937. 


Nonresident foreign corporation income tax 
return due for calendar year 1937. 

Partnership return of income due for fiscal 
year ended March 31. 

Personal holding company returns due for 
fiscal year ended March 31, 


ment due for fiscal year ended March 31. 


Second quarterly income tax payment due on 
returns of nonresidents for fiscal year ended 
September 30, 1937. 

Stockbroker’s monthly 
count for May due. 


Third quarterly income-excess profits tax pay- 
ment due for fiscal year ended September 


return of stamps ac- 





30, 1937. 


Cro 


| June 10 


} 


} 





Second quaterly income-excess profits tax pay- | 





May, 1938 





Alcoholic beverages monthly reports due. 


on | June 15—— 


First half of tax on railroad, telegraph, expre-- 
and sleeping car companies is due. 








June 20 
Gasoline dealers must file monthly return and 
pay tax. 
Last Monday 
Assessment Board called together. 
Local Boards of Review meet. 
June 30—— 3 : 
Employment agency licenses expire. 
Motor truck, tractor truck, tractor, trailer and 


semi-trailer registrations expire. 
Municipal beer licenses expire. 
Municipal licenses for beverages of less than 
half of one per cent of alcohol expire. 
Privilege dividend return and tax due. 
Transportation company gasoline tax reports 


one 
due. 


j WYOMING 
une 1—— 


Assessment of sleeping car companies is made by 
State Board of Equalization. 
June 10 : 
Carriers’ monthly gasoline tax and report due. 
June 15—— : 
Monthly gasoline tax and report due. 
Sales tax return and tax due. 
June 20 . 
Motor carrier compensatory tax and report due. 
jn oe , a 
Annual application for apiary registration due. 
Annual nursery stock license expires. 
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| June 15—Continued 


June 15—Continued 
Third quarterly income tax payment due on 
returns of nonresidents for fiscal year ended 

June 30, 1937. 


June 20—— 
Monthly information returns of ownership 
certificates and tax at source on bonds due 
for May, 1938. 


June 29—— 
Annual information return of stockholders of 
foreign personal holding company due. 
Annual Supplement P net income information 
return due from foreign personal holding 
company if company has fiscal year ended 
April 30, 1938. 


June 30—— 

Admissions, dues, and safety box rentals taxes 
due for May. 

Excise tax due for May—electrical energy, 
telephone and telegraph facilities, and trans- 
portation of oil by pipelines. 

Manufacturer’s excise tax due for May 
sales, 


Manufacturer’s excise tax for May—brewers’ 
wort and malt products, lubricating oils, 
matches, and gasoline. 


Processing tax on oils due for May. 


Production or refining of crude petroleum—tax 
due for May. 


Tax on manufactured sugar due for May. 
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WASHINGTON 





The Revenue Bill of 1938 


rq. HE Revenue Bill is moving through the Con- 
ference Committee as we go to press. The 
deadlock has been broken and a compromise has 
been reached relative to the undistributed profits tax 
and the capital gains tax. It appears that the Com- 
mittee Report will be available at an early date. 


New Regulations—Inspection 
of Returns 


HE President recently signed an executive or- 

der! authorizing the inspection of income, ex- 
cess profits, capital stock, estate, gift, and social 
security taxes, in accordance and upon compliance 
with rules and regulations prescribed by the Secre- 
tary of the Treasury. On the same date, there was 
issued Treasury Decision 4797, ? which largely super- 
seded prior regulations relating to the same subject. 
The principal changes from prior regulations are as 
follows: 

(1) Authorization of inspection of returns of in- 
dividuals (including joint returns of husband and 
wife), partnerships, trusts, and estates, by the guardian 
of the estate of an incompetent individual taxpayer, 
spouse, partner, or beneficiary of an estate or trust. 
as the case may be. 

(2) Where the prior regulations authorized in- 
spection by State officers under certain conditions 
they now authorize inspection by State officers or 
employees. 

(3) State officers are authorized to inspect returns 
tiled under Title IX of the Social Security Act if the 
State has a law certified to the Secretary of the 
Treasury by the Social Security Board as approved 
under Section 903 of the Act, upon written applica- 
tion from the Governor of the State. 

(4) Whereas under prior regulations, returns otf 
a corporation were open to inspection by the presi- 
dent, vice president, secretary or treasurer, “or if 
none, by any of its principal officers,” they are now 
available for inspection (a) by any person designated 
by action of the board of directors, or other similar 
governing body, or (b) by any officer or emplovee 


383 CCH page 8105. 
= 383 CCH § 6186. 
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of the corporation upon written request to the Com- 
missioner signed by any principal officer and attested 
by the secretary, or other officer under the corporate 
seal, if any, or (c) by the duly constituted attorney 
in fact of the corporation. 

(5) For the first time, the publicity provisions 
have been applied to estate and gift tax returns, but 
only as to those filed after June 16, 1933. Upon 
application to the collector, internal revenue agent 
in charge, or Commissioner, an estate tax return or 
notice, may be inspected by the executor, or his 
successor in office, or by his duly authorized attorney 
in fact. Upon like application a gift tax return may 
be inspected by the donor or his duly authorized 
attorney in fact. 

A return or notice may be exhibited, or informa- 
tion contained therein may be disclosed, to an officer 
of any State, for official use in connection with an 
estate, inheritance, legacy, succession, gift, or other 
tax of the State, provided a like co-operation is given 
by the State for use in the administration of the Fed- 
eral tax laws. Such officer may also be permitted to 
inspect schedules attached to the return. 

Estate and gift tax returns may also be available 
for inspection, in the Commissioner’s discretion, by 
persons having a material interest in ascertaining 
any fact disclosed therein. 

(6) The Treasury Decision contains detailed in- 
structions as to the nature of inspections permitted, 
and the manner of making applications. 


Disposition of Installment Obligations 


ECTION 44(d) of the 1932 Act and like provi- 
sions of later Acts, provides that if an install- 
ment obligation is transmitted otherwise than by 
sale or exchange as a transmission by death of the 
owner, gain is recognized to the extent of the dif- 
ference between the basis of the obligation and the 
fair market value of the obligation at the time of 
such transmission. In Waddell et al., Exrs.,3 the 
question at issue was whether this provision applied in 
a case where a partnership owned such obligations, and 
one of the partners died. 
The facts were as follows: Decedent was a mem- 
ber of a partnership which owned certain installment 
384 CCH 17185, 
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obligations that were worth face value when received 
in 1930 and at date of decedent’s death on September 
14, 1932, and had no cost basis. They represented 
payment for oil interests sold by the partnership. 
The old partnership was dissolved by decedent’s 
death, and immediately thereafter the surviving 
partners and decedent’s estate organized a new 
partnership which took over the assets and liabilities 
of its predecessor. None of the executors of the 
estate of decedent, and no one in behalf of the estate, 
filed with the Commissioner a bond on Form 1132 
as provided in Article 355 of Regulations 77. 

Taxpayer contended that the decedent did not own 
the installment obligations, and therefore that they 
were not transmitted by reason of his death; that 
the notes were the property of the partnership. How- 
ever, the Board held that decedent’s death resulted 
in a disposition, otherwise than by sale or exchange, 
of the installment obligations within the purview of 
section 44 (d), Revenue Act of 1932, and created 
taxable income to the partnership equal to the face 
value of the installment obligations, of which de- 
cedent’s distributive share was taxable to him and 
should have been reported by his executors in his 
final return. 


The opinion answers taxpayer’s argument as fol- 


lows: 


* * * Tt is unnecessary, we think, to decide here 


whether the partnership technically was the owner of the 
installment obligations, or whether decedent owned di- 
rectly an undivided two-thirds interest therein. In either 
event, the deficiency determined by respondent must be 
approved. If the partnership be regarded as the owner of 
the installment obligations, a distribution or disposition 
thereof by the partnership, otherwise than by sale or ex- 
change, resulted from decedent’s death, so that the part- 
nership derived recognizable gain equal to the face value 
of the notes, and decedent became taxable on two-thirds 
thereof as ordinary income, If decedent be regarded as 
owning directly a two-thirds interest in the installment 
obligations, his death effected a transmission thereof re- 
sulting in taxable gain of the same amount under section 
44(d). 


Loss of Monopolistic Rights 


LOSS of monopolistic features attaching to 
certificates of public convenience and neces- 
sity, the operating rights thereunder remaining un- 
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impaired did not result in a deduct- 


ible loss. The Board so held in 
Consolidated Freight Lines, Inc.* 

Prior to 1934 the petitioner pur- 
chased certificates of public con- 
venience and necessity permitting 
transportation of freight by truck 
over certain highways in the State 
of Washington, which certificates 
materially restricted competition over 
the routes covered. Legislation 
effective in 1934 removed the monop- 
olistic character of the certificates 
(as to which the petitioner estab- 
lished no value), but did not destroy 
the petitioner’s right to operate its 
truck lines. 

The Board held that the monopoly 
granted by the certificates was not 
something separate and distinct 
from the other rights granted and 
duties imposed by the certificates. 


Ewing Galloway 


Separate Trusts Created by Will 


N Davis, Successor Trustee,® the Board has vacated 

its previous opinion,‘ as to the number of trusts 
created by decedent’s will. Originally it had held 
that only one trust was created, and determined tax 
liability of the trust accordingly. In the new opinion 
it construes the will to create ten separate trusts, 
one for the decedent’s wife and one for each of his 
children. The facts were as follows: 


Under the will of Otto Ernst Isenberg, deceased, his 
remainder estate was left in trust, one-third for the benefit 
of his widow for life and two-thirds for the benefit of his 
children. The two-thirds part was to be divided into as 
many equal portions as there were living children at the 
time of his death and one such portion paid to each child 
having then arrived at the age of 25 years. One other such 
portion was to be held in trust for each of the other 
children, the income thereof to be distributed to such 
child annually or oftener until he or she arrived at the age 
of 25 years, when the corpus likewise was to be distributed. 
Upon the death of the widow the one-third portion of dece- 
dent’s estate held for her benefit was to be administered 
in the same manner as the other two-thirds portion. The 
undistributed trust estates of the widow and two of the 
children were seized by the Alien Property Custodian in 
1918 and final distribution thereof has not yet been made. 


The Board held that under decedent’s will ten 
separate trusts were created, one for his widow and 
one for each of his nine living children; it held 
further that the petitioner as successor trustee of 
the estate of Otto Ernst Isenberg, deceased, was not 
liable for the deficiencies for the years 1918 to 1929, 
as determined by the respondent, inasmuch as the 
income was currently distributable to the beneficiaries. 


The income involved was that earned by the trust 
for the widow after her death. Income from such 
portion was to be distributed in the same manner 


as that from the original two-thirds set aside for the 
children. 





* 384 CCH 7187. 
5 384 CCH f 7189. 
6 35 BTA 1001. 
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Capital Stock Tax Adjustments 


LAIMS for refund of capital stock tax imposed 

for 1933 and succeeding years are rare for the 
reason that the capital stock tax and the excess- 
profits tax are so correlated that the capital stock 
tax must be kept up in order to keep the excess- 
profits tax down. In the case of Beattie Investment 
Co. v. U. S., however, the plaintiff sought unsuccess- 
fully to reduce or wipe out its capital stock tax 
liability.7 The Beattie Investment Company stock was 
owned entirely by a St. Louis bank. The investment 
company was engaged solely in the business of own- 
ing and holding interest-bearing obligations of the 
United States. In its capital stock tax return for 
June 30, 1934, the company declared a value of $500,000 
on which it paid the capital stock tax. In 1934, it 
paid to the bank, its sole stockholder, $500,000 in 
cash. In its next year’s capital stock tax return it 
deducted the $500,000 as a liquidating dividend. The 
District Court (Missouri) held, however, that no 
proof was furnished that this was strictly a liquidat- 
ing dividend as defined in section 115(i) of the 1934 
Act, and that, from the proof furnished, the trans- 
action may as well be characterized as a gift. No ad- 
justment of the declared value was permitted. This 
case emphasizes the necessity of clear designation at 
the time distributions are made by a close corpora- 
tion. 


BTA Memorandum Decisions 


CASE which demonstrates a taxpayer’s right 

to a deduction for partial worthlessness al- 
though his debtor is continuing in business and is 
given additional financial assistance is that of Coosa 
Land Co. [Board memorandum decision *]. In this 
case, the taxpayer organized B corporation to carry 
on the manufacture of certain metal products. It 
invested in B’s stock and bonds, made loans on 
notes and carried a substantial open account for ad- 
vances, some of which were repaid. In 1927, tax- 
payer’s president, after an investigation of B, 
determined to discontinue the manufacture of its 
then products in favor of others. This meant a 
scrapping of substantially all pat- 
terns and machinery. At that time, 
3’s liabilities to creditors other than 
the taxpayer exceeded its assets. 
Because of B’s insolvency, taxpayer 
determined that a portion of its open 
account with B was worthless. The 
Commissioner argued that inasmuch 
as the taxpayer continued to make 
advances to B (to finance its new 
business) after 1927, an ascertain- 
ment of partial worthlessness was 
not justified. By holding in favor 
of the taxpayer, the Board indicated 
that the financing of the new busi- 
ness had nothing to do with the as- 
certainment of partial worthlessness 
of the old debt. 


7 384 CCH { 9248. 


® CCH Dec. 9971-D; Dkt. Nos. 49470, 51250, 
63121. 
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In 1930, taxpayer Niederer [Board memorandum 
decision ®] used the proceeds of condemnation 
proceedings to liquidate the existing mortgages on 
certain pieces of his property, some of which were 
involved in the condemnation. He then argued that 
the gain on the condemnation was not taxable inas- 
much as the proceeds had been used to replace the 
property in question with similar property. The 
Board held that the gain was not exempt from taxa- 
tion inasmuch as the statute [section 112(f) of the 
1932 Act] did not contemplate that a liquidation of 
mortgages on property already acquired should be 
considered as “the acquisition of other [similar] 
property.” 

If the proceeds of the condemnation had been used 
to purchase similar property, the taxpayer could 
then have placed mortgages thereon and used these 
funds to liquidate the existing indebtedness on his 
old property. This plan would not only have ac- 
complished the same result as the one used, but 
would also have thereby exempted the gain from 
taxation. 


Codification of Internal Revenue Laws 


CCOMPANYING a letter of January 24, 1938, 
addressed to Hon. Robert L. Doughton, Chair- 
man of the Joint Committee on Internal Revenue 
Taxation, was a proposed codification of the internal 
revenue laws, signed by Colin F. Stam, Counsel, and 
approved by L. H. Parker, Chief of Staff. It is the 
purpose of the Committee to have the code enacted 
as law. The proposed codification is contained in a 
628 page paper-covered book. The subject is divided 
into seven subtitles: (a) Income, estate, and gift 
taxes; (b) miscellaneous taxes; (c) the temporary 
excise taxes; (d) administrative provisions; (e) per- 
sonnel provisions; (f) provisions relating to the Joint 
Committee on Internal Revenue Taxation; (g) pro- 
visions relating to the Joint Committee on Tax Eva- 
sion and Avoidance. 
Copies of the book are obtainable from the Super- 
intendent of Documents, Government Printing Office, 
Washington, D. C. for $1.25. 





® CCH Dec. 9990-A; Dkt. No. 73084. 
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Taxability of Stock-Trading Groups 


N a memorandum opinion entered on March 4, 

1938, the Board held, in the case of Estate of John 
he. Severance, CCH Dec. 9975-H, that the Skelly Oil 
Trading Group, consisting of 16 members which 
operated for a nine-month period beginning in July, 
1928, was not an association taxable as a corpora- 
tion. The Board made its decision on the basis of 
two previously published cases, stating as follows: 


Although the question of whether or not an association 
or a trust is a corporation for income tax purposes, has 
arisen in a great many cases, satisfactory precedents are 
seldom available because there are always some differences 
in the facts. Each case must be decided upon its own facts. 
The present case, however, is very much like two cases 
which have been decided by this Board. Those cases are 
N. B. Whitcomb Coca-Cola Syndicate, 35 BTA 1031 [Dec. 
9643] ° and Il’. S. Farish, 36 BTA 1114 [Dec. 9828]. The 
present case can be decided on authority of those cases. 
However, since the question is a difficult one, on which 
opinions frequently differ, some further discussion may not 
be inappropriate. 


The Board then quoted the following language 
from the Supreme Court case, Morrissey et al. v. 
Com., 296 U. S. 344, which may be regarded as the 
case which sets the pattern for distinguishing be- 
tween strict trusts taxable as such and associations, 
which are taxable as corporations: 


A corporation, as an entity, holds the title to the prop- 
erty embarked in the corporate undertaking. Trustees, as 
a continuing body with provision for succession, may af- 
ford a corresponding advantage during the existence of 
the trust. Corporate organization furnishes the opportunity 
for a centralized management through representatives of 
the members of the corporation. The designation of 
trustees, who are charged with the conduct of an enter- 
prise, who act “in much the same manner as directors,” 
may provide a similar scheme, with corresponding effective- 
ness. Whether the trustees are named in the trust instru 
ment with power to select successors so as to constitute a 
self-perpetuating body or are selected by, or with the ad- 
vice of, those beneficially interested in the undertaking, 
centralization of management analogous to that of cor- 
porate activities may be achieved. An enterprise carried 
on by means of a trust may be secure from termination or 
interruption by the death of owners of beneficial interests 
and in this respect their interests are distinguished from 
those of partners and are akin to the interests of members 
of a corporation. And the trust type of organization facili- 
tates, as does corporate organization, the transfer of bene- 
ficial interests without affecting the continuity of the enterprise, 
and also the introduction of large numbers of participants. 
The trust method also permits the limitation of the per- 
sonal liability of participants to the property embarked 
in the undertaking, 


The Board pointed out that in the instant case 
there was not even a trust, but merely a group of 
investors. It stated also that there was a serious 
question in the present case of whether or not the 
group was created and maintained as a medium for 
the carrying on of a business enterprise. It stated 
that the decision of that question is not important 
unless it appears in addition that there was some- 
thing sufficiently “analogous to a corporate organiza- 
tion to justify the conclusion that Congress intended 
that the income of the enterprise should be taxed 
in the same manner as that of corporations.” 

Fitting the tests applied in the Morrissey decision 
to the facts in the instant case, the Board took note 


10 This case was affirmed. on March 29, 1938, by the United States 
Circuit Court of Appeals, Fifth Circuit. 
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of the fact that title to the property embodied in 
the undertaking was not vested in a continuing body 
with provision for succession. The individual par- 
ticipants advanced money to the broker in the form 
of margin and the broker acted as agent for his 
customers. The Board remarked also that a group 
which was in existence for only nine months could 
not well be termed a “continuing body.” Applying 
the second Supreme Court test, the Board held that 
since the broker decided when to buy and sell, i 
would seem fair to conclude that the scheme "id 
bring about centralized management. 

Applying the third test, the Board noted that the 
group agreement made no provision for the trans- 
fer of interests. Applying the fourth test, the Board 
held that the personal liability of the participants 
was limited to the property embodied in the under- 
taking. The liability of each participant was limited 
by the number of shares for which he agreed to be 
responsible. While it was not limited by the margin 
which he put up, and the exact amount of his liability 
could not be determined in advance, nevertheless, it 
could not exceed the cost of 10,000 shares of the 
stock. The analogy, stated the Board, is rather close 
to the limited liability of a stockholder. 

In summarizing, the Board stated that, measured 
by the tests applied in the Morrissey case, there was 
some analogy between the salient features of this 
group and the features of a corporation, through 
centralized management and limited liability, but 
that the group did not bear sufficient resemblance to 
a corporation, either in form or substance, to justify 
taxing it as a corporation. 

A companion case to the Severance case was the 
case of Carstairs & Co., CCH Dec. 9975-1, decided on 
the same day, by memorandum opinion. The ques- 
tion there was w yhether the General Asphalt Trading 
Group was an association taxable as a corporation. 
The Board held that it was not, for the same reasons 
expressed in the opinion in the Severance case. 

And about three weeks after the entry of the 
Severance decision the Fifth Circuit Court of Appeals 
affirmed the Whitcomb Coca-Cola Syndicate case! 
holding that this syndicate, composed of 65 members, 
banded together for the purpose of buying and selling 
stock of the Coca-Cola Company through one manager, 
was not taxable as an association. The relation be- 
tween him and the members was held to be that of 
principal and agent. 


Tax Bit 


Picrcadina motorists have paid more than 
$7 ,000,000,000 in gasoline taxes in the nineteen 
vears since the first tax of this kind was levied. This 
is almost as much as the Federal Government re 
quires for one year’s running expenses. 


Taxing Heat 


N AVERAGE of $21 would be added to the 

annual fuel bill of 1,500,000 American home 
owners if the proposed federal tax of one cent a gal 
lon on fuel oil for heating is passed, according to the 
Oil Burner Institute 





2 384 CCH § 9222. 
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Chief Justice Waite, Defender of the Public Interest, by 
Bruce R. Trimble. Princeton University Press, Princeton, 
N. J. pp. ix, 320. Price $4.00. 

This is the only biography of Morrison R, Waite, a dis- 
tinguished and liberal-minded Chief Justice of the United 
States Supreme Court. It is more than a biography—it is 
a history of the stirring times which followed the Civil 
War and of the development of constitutional theory during 
the period which marked the culmination of Reconstruction 
and the beginning of the new era of nationalism. 

Chief Justice Waite, strange to say, has heretofore been 
overlooked by biographers and constitutional historians, 
and this interesting fruit of Dr. Trimble’s exhaustive re- 
search performs a long-needed service. 


Farley and Tomorrow, by John T. Casey and James 
Bowles. The Reilly and Lee Co., Chicago. pp. 282. Price 
$2.50. 

This ably written book constitutes an excellent biography 
of the meteoric rise of Farley. Commencing with his first 
public office, Town Clerk of Grassy Point, N. Y., the au- 
thors have traced the rise of the president maker to his 
present high place in political life. The book is written 
in such an interesting style that reader interest is kept at a 
high point through every one of its two hundred and 
cighty-two pages. 

Running all through the book is the new political philos- 
ophy as originated by Farley. The days of the old time 
ward-heeler and thug politician are gone and in its stead 
lias risen a new type of business-like operation which has 
heen coupled with a policy of honesty and fair dealing be- 
vond imagination. 

The closing chapters deal with the future of the young 
man and woman of today in politics. Under Farley’s type 
of organization an ambitious, hard-working youngster can 
aspire, with a great possibility of success, to a high position 
in public life, and if the ordinary politician of today would 
work one-half as hard as Farley did in his battle to reach 
the top his success would be assured.—William W. Ward. 


Income Tax Manual for New York State, by William 
Connolly. Harian Publications, New York. p. 32. Price 50¢. 

This thirty-two page book reached us just two days 
before the New York State Tax returns were due. It is at- 
tractively set up, on 814” by 11” paper which enables the 
author to reproduce, full size, forms 201B and 203. As far 
as the author, who is an assistant professor at New York 
University, goes the treatment is excellent. In fact, our 
only quarrel is with the title. It should have added to it, 
“for individuals only” since no mention at all is made of 
the partnership and fiduciary returns, or of the information 
returns, which correspond to federal forms 1096 and 1099. 

In view of the rather drastic changes just enacted in the 
capital gains sections of New York Income Tax Law, a 
new edition of Mr. Connolly’s work will be required next 
vear. At that time he can either make the title more 
explicit; or, much better, add specimens of the omitted 
returns, Given the same clarity of treatment the book 
would be a welcome addition to the library of any man 
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who has to pay or compute taxes in New York State.— 
Lewis Gluick. 

The Carriage of Goods by Sea Act, 1924, Fourth Edition, 
by Sanford D. Cole. Pitman Publishing Co., New York. 
pp. 138. Price $3.00. 

This standard work has been revised and brought up to 
date in accordance with the latest legislation. It consists 
of the full text of the Carriage of Goods by Sea Act, 1924, 
together with a full explanation of the Hague Rules, notes, 
and references to all relevant cases. An appendix contains 
the text of the United States, Australian, and French 
legislation. 


The Revolution in Economics, by Robert S. Hale. Bruce 
Humphries, Inc., Boston. pp. 192. Price $2.00. 

The game of “Challenging the Axioms,” as Einstein puts 
it, has started a major revolution in the fields of Economics 
and the Social Sciences, as well as in those of higher 
mathematics. Fear of the heresy of doubting the in- 
fallibility of precedent has given way to the empirical 
modern idea that an axiom must stand on its own feet 
and yield to proof—or relegate to the ranks of our other 
interesting, but futile, “improvables.” 

Getting down to Words, when we discover that we really 
do not know what we are talking about when we glibly 
defend our various “isms”, or define our interpretations of 
classes, loyalties, and moralities, and when we frankly 
admit our ignorance, it is obvious that a revolution is at hand. 

This timely provocative book, both marks the way to a 
better understanding of the need for a re-valuation of 
values and expedites, on the part of a thinking public, the 
dawning era of word-meaning consciousness. Only when 
the discovery is made that nine out of ten of our present 
disputes arise from a misunderstanding of definitions will 
we have more time to devote to the creating of new axioms 
and to the unearthing of truths. 


Urban Blight and Slums, by Mabel L. Walker. Harvard 
University Press, Cambridge. pp. 442. Price $4.00. 

Permanent improvement in slums or blighted areas re- 
quires more than surface changes; for the slum is a system 
of systems difficulty, and any attempt at its amelioration 
involves consideration of the forces interacting within the 
community. The problem, is what changes are essential 
to the betterment of slums and how may those charges be 
made without doing more harm to the total constitution 
of the community in other ways than they do good in the 
slums. 

Miss Walker sets down a comprehensible statement of 
what lines of attack are more promising. Anyone interested 
in decent living for his fellow-citizens, or in the financial 
stability of his city, or even only in his personal tax-pay- 
ment, will find in this book many suggestions and explana- 
tions which will be permanently valuable to him. 


A New Philosophy, by Werner Sombart. Princeton 
University Press, Princeton. pp. 291. $3.50. 


A Study of Law Administration in Connecticut, by 
Charles E, Clark and Harry Schulman. Yale University 
Press, New Haven. pp. xiii, 329. Price $3.00. 
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America’s Stake in International Investments, by Cleona 
Lewis. Publication No. 75, The Brookings Institution, 
Washington. pp. 710. Price $4.00. 


Bankruptcy Practice and Procedure, by William Zwanzig. 
Western I|Law Book Co., Springfield, Ill. pp. 440. Price 
$4.50. 


Income Tax Digest, by Maxwell Black. Jackson Tax 
Research Institute, Detroit. pp. 518. Price $9.50. 


Interpreting the Constitution, by William Draper Lewis. 
The Michie Company, Charlottesville, Va. pp. vi, 117. 
Price $2.00. 


Landmarks of Economic Thought, by John M. Ferguson. 
Longmans, Green & Co., New York. pp. xvi, 295. Price $1.00. 


Let Freedom Ring, Revised Edition, by Arthur Garfield 
Hays. American Civil Liberties Union, New York. pp. 475. 
Price $2.50. 


Municipal Finance Legislation, 1937; A Digest, by 
Irving Tenner. Municipal Finance Officers’ Association, 
Chicago. pp. 64. Price $1.00. 


Outline of Personal Property, by Noah _ Rotwein. 
Academy Publications, Brooklyn. pp. xvi, 160. Price 


$2.50. 


Practical Summary of Negotiable Instruments, by 
Thomas F. Green, Jr. Longmans, Green & Co., New York. 
pp. vii, 212. Price $1.00. 


Signs of the Times, by Roy A. Foulke. Dun & Brad- 
street, Inc., New York. pp. 43. 


State Administration, by Kirk H. Porter. F. S. Crofts 


& Co., Inc., New York. pp. 450. Price $3.50. 


Tax Laws of Maryland, Second Edition. Compiled and 
edited by Huntington Cairns. State Tax Commission of 
Maryland, Baltimore. pp. xviii, 516. 
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The Commerce Clause under Taney, Marshall and Waite, 
by Felix Frankfurter. University of North Carolina Press, 
Chapel Hill. pp. 114. Price $1.00. 


The Constitution and What It Means Today, Fifth Re- 
vised Edition, by Edward S. Corwin. Princeton Univer- 
sity Press, Princeton. pp. xxiv, 193. Price $2.00. 


The Herwood Library of Accountancy. Herwood & 
Herwood, Publishers, New York. pp. 233. Price $10.00. 


The High Cost of Relief, by Carl P. Herbert. 
of Municipal Research, St. Paul, Minn. pp. 15. 


Jureau 


The Study of International Relations in the United 
States; Survey for 1937, by Edith E. Ware. Columbia 
University Press, New York. pp. 540. Price $3.50. 


Valuation under the Law of Eminent Domain, by Lewis 
Orgel. The Michie Company, Charlottesville, Va. pp. 
xviii, 976. Price $12.00. 





Exemption of Municipal Property 
Based on Public Use 


(Continued from page 278) 

theatrical and musical programs for which an admis- 
sion fee was charged. The city also allowed the 
theatre to be used for public gatherings of a re- 
ligious, educational and social nature, free of charge. 
[In fact, the theatre originally had been incorporated 
in the City Hall because at that time private capital 
could not be induced to build a theatre or other place 
of public entertainment. Total gross income for a 
ten-year period was $20,433 leaving a $20,000 deficit 
for maintenance expenses not paid by such rentals. 
These circumstances were held to show an “exclu- 
sive” public use. 

The City of Columbia case is especially significant 
at this time when so many cities are beginning to 
realize that their fine new municipal auditoriums, 
swimming pools, parks and public recreational build- 
ings are expensive to maintain. By following the 
procedure outlined, some of the burden of upkeep 
can be met without waiver or loss of tax exemption 
even under “exclusive” public use statutes. 


. 


Taxing Chain Stores 


HIRTEEN chain store companies would pay a 

tax bill equal to more than 18 times their net 
income, if a bill now before Congress becomes a 
federal law, according to a recent survey. The com- 
panies last year earned $43,196,000 and their taxes 
under the proposed schedule would have been 
$793,653,750. 


Estate Taxes Rise 


RESENT estate taxes on a $5,000,000 estate 

amount to $2,000,100 compared with a tax of only 
$490,140 seven years ago, according to the Guaranty 
Trust Company of New York. 


At Last 


“T NOW have a grievance as a taxpayer.”—G. 
Bernard Shaw. Taxation, London. 
























Appellate and Lower Courts 


Bad Debts—Deduction by Guarantor.—Taxpayer, a 
majority stockholder, induced his corporation to make 
loans to another corporation, and guaranteed payment of 
the loans. The borrowing corporation discontinued busi- 
ness without repaying the loan, and taxpayer made good 
on his guaranty. It is held that the taxpayer on fulfilling 
his guaranty became subrogated to the claim of his cor- 
poration against the debtor, and since the claim was worth- 
a he is entitled to a deduction for a bad debt in 1932.— 

. S. District Court, Dist. of Massachusetts, in Frank W. 


Vhicher v. William M. Welch, Collector of Internal Revenue. 
Law No. 6930. 


Cemetery Lots—March 1, 1913, Value—Board’s Findings 
Not Substantiated by Evidence.—The Court holds that the 
well-settled rule that if the findings of the Board are sup- 
ported by substantial evidence they will not be disturbed, 
has no place in this case for the reason that there is no 
satisfactory evidence to support the Board’s valuation as 
of March 1, 1913, of cemetery lots sold from improved and 
semi-improved land during the years 1930 and 1931. In- 
stead of using the prices at which similar lots were sold 
in 1913, with deduction of the proper square- foot cost as 
regards semi- improved lots to bring them up to the stand- 
ard of lots in the improved area, the Board erroneously 
used a theoretical basis that the value of the acreage as a 
whole must be determined by applying a discount formula 
which takes into consideration the time element as to, and 
the rate of sale of, the lots as a whole. Dissenting opin- 
ion filed. 


Reversing Board of Tax Appeals memorandum opinion, 
CCH Dec. 9686-D.—U. S. Circuit Court of Appeals, Fifth 
Circuit, in West View Cemetery Association v. Commissioner 
of Internal Revenue. No. 8474. 


Community Income—Earned Income Credit.—Where, 
under the community property laws of the State of Wash- 
ington, one-half of the husband’s income derived from 
professional services as architect is income of the wife 
and is so reported by her in separate returns for 1928 and 
1929, it is held that the wife’s share of such community 
income is earned income. 


Reversing Board of Tax Appeals memorandum decision. 
ry S. Circuit Court of Appeals, Ninth Circuit, in Hallie 
. Graham v. Commissioner of Internal Revenue. No. 8497. 


Depletion—Year Income Taxable—Capital Gains.—Tax- 


paver was to act as attorney for certain interests in pro- 


curing the cancellation of an oil and gas lease. If successful, 
he was to receive a 3/32 interest in the oil, gas, and mineral 
production of the land. The litigation was compromised, 
and taxpayer received his share of the production. In an 
amended pleading taxpayer also demanded an accounting. 
\s compensation he was to receive 25 per cent of the 
amounts recovered in the accounting. Thereafter he agreed 
to accept a specified sum in full settlement and to re- 
linquish his 3/32 interest. He received this sum in 1930. 
Taxpayer claimed depletion against the amount received. 
The court holds that taxpayer did not have an equitable 
interest in the land and was not entitled to depletion. It 
is held, further, that the income was taxable in 1930 when 
received, and that there was no exchange of taxpayer’s 
3/32 interest for the lump-sum payment and that the 
amount received was not taxable as capital gain but as 
ordinary income. 


Affirming 35 BTA 348, Dec. 9564.—U. S. Circuit Court of 
Appeals, Tenth Circuit, in WV. W. Sutton v. Commissioner of 
Internal Revenue. No. 1610, January Tae 1938. 


Estate Tax—Claims for Refund—Effect of State Court 
Decision.—Where State court judicially determined that 
certain stock was an asset of the estate of a decedent who 
died in 1921, that decision was binding on a Federal court. 


Claim for refund of estate tax based upon deductibility 
of executors’ fees and another claim based upon nonin- 
cludibility of Missouri real estate in gross estate were 
properly disallowed, not having been timely. A claim based 
on either of these grounds was not an amendment of an- 








Court Decisions 


other (timely) claim based upon another ground. 
is the theory of recoupment applicable. 

Affirming District Court decision, 17 Fed. Supp. 924, re- 
ported at 36-2 ustc J 9530.—U. S. Circuit Court of Appeals, 
Eighth Circuit, in Thomas N. Dysart, Trustee Under Will of 
Alexander H. Handlan, Deceased v. United States of America. 
No. 10,942, March Term, 1938. 


Estate Tax—Suit for Refund—Res Judicata—‘“* * * 
a judgment, if rendered upon the merits, is conclusive not 
only as to all matters which were decided, but as to all 
matters which might have been decided.” Consequently, 
where an estate tax was determined by the Court of Claims 
after giving consideration to appellants’ claim regarding 
the exclusion from gross estate of the value of certain in- 
surance policies, appellants are estopped by the doctrine 
of res judicata from a new action based upon the exclusion 
of certain Missouri real estate. 


Affirming District Court decision, 17 Fed. Supp. 725.— 
U. S. Circuit Court of Appeals, Eighth Circuit, in Martha 
A. Guettel, Arthur A. Guettel, as Individuals, Martha A. 
Guettel and Henry A. Auerbach, Testamentary Trustees for 
Edward H. Guettel, and Edward H. Guettel, as Individual, Sole 
Residuary Legatees under the Will of Henry A. Guettel v. 
United States of America. No. 11,013, March Term, 1938. 


Estate Tax—Transfers in Contemplation of Death.— 
Transfers within two years before death at the age of 99 
years are held to have been made in contemplation of death 
where the gifts were made to the same persons who were 
legatees under transferor’s will and in substantially the 
same proportions, and the transfers were made two days 
before execution of the will.—U. S. District Court, Western 
Dist. of Pennsylvania, in Charles Oliver and Fidelity Trust 
Company of Pittsburgh, Surviving Exrs., Last Will and Testa- 
ment of David B. Oliver, Deceased v. H. D. Bell, Acting 
Collector of Internal Revenue, Twenty-Third Dist. of Pennsyl- 
vania. Law No. 8524. 


Estoppel—Previous Failure to Report Income.—In 1921, 
a Coca-Cola bottling corporation was dissolved, and all its 
assets were acquired by taxpayer and his wife in liquida- 
tion. In reporting gain from the liquidation they reported 
the net value of the assets received as $44,115.37. This did 
not expressly include any amount for the exclusive bottling 
franchise acquired by them. Upon sale of the business, in- 
cluding the franchise, in 1931 for $775,000, the basis may 
not include any amount for the franchise. 


Affirming Board of Tax Appeals decision, 36 BTA 402, 
CCH Dec. 9731.—U. S. Circuit Court of Appeals, Fifth 
Circuit, in Alamo National Bank of San Antonio, by Walter 
B. Napier, President, Independent Executor of Estate of Lewis 
Williams Alexander, Deceased v. Commissioner of Internal 
Revenue. No. 8587. 


Excise Tax—Toilet Preparations.—Where toilet prepara- 
tions were manufactured for taxpayer by two companies, 
and put into containers by the taxpayer, the latter was not 
the manufacturer and not taxable under Sec. 603, 1932 Act. 
—U. S. District Court, Northern Dist. of Texas, Dallas 
Division, in Superior Products Company v. W. A. Thomas, 
Collector of Internal Revenue. Law No. 5095. 


Neither 


Foreign Corporations—Income from U. S. Transactions. 
—Petitioner, a German corporation, appointed an American 
individual to negotiate sale of its products in America. The 
Commissioner held that the income from such sales in 1926 
to 1928 was taxable as income from United States sources. 
The Board of Tax Appeals upheld the deficiencies, on the 
basis that taxpayer did not prove that the sales were con- 
summated in Germany, having failed to submit written 
confirmation covering each sale. The Board division deci- 
sion was made by a Member who had not heard the case, 
the term of the Member who heard the case having ex- 
pired. For this reason, and because of error in the Board’s 
statement that a rate of 10 per cent of gross sales repre- 
sented average net profit of other foreign corporations 
engaged in like business in United States, the case is re- 
manded to the Board for further action. (The Commis- 
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sioner’s deficiency notice stated that the 10 per cent rate 
was the average for other corporations in like business in 
United States, but made no reference to foreign corporations. } 

Remanding Board of Tax Appeals decision, 33 BTA 875, 
Dec. 9196.—U. S. Court of Claims, in Askania Werke, A. G. 
v. Guy T. Helvering. No. 6939. 


Holding and Operating Companies—Separate Entities.— 
Petitioner was incorporated on March 30, 1927, to super- 
vise the construction work of certain related operating 
companies for which it was to receive a percentage of the 
amount expended. From that date to August 1, 1927, peti- 
tioner was affiliated with other companies, from August 1, 
1927, to December 31, 1927, the taxable period involved, 
though controlled by the same interests, petitioner was not 
affiliated. Petitioner now claims that during the period 
involved it was a mere conduit for passing on the money 
received from the operating companies (under the con- 
struction contracts) to the holding companies. The Court 
denies petitioner's contention and holds that it is a separate 
entity and taxable as such. 

Affirming Board of Tax Appeals decision, 35 BTA 966, 
Dec. 9638.—U. S. Circuit Court of Appeals, First Circuit, 
in Consumers Construction Company v. Commissioner of In- 


ternal Revenue. No. 3269, October Term, 1937. 


Income of Revocable Trust—Taxable to Grantor.—Con- 
struing a trust agreement, the Court holds that, under a 
specific provision in the instrument, the grantor had the 
right to modify, amend, or alter the agreement during the 
taxable year 1930, so that a clause in another paragraph 
of the instrument to the effect that he would not have the 
power to revest in himself any part of the principal of the 
trust “except upon written notice delivered to the trustee 
during the preceding year” was of no effect.—U. S. District 
Court, Northern Dist. of Ohio, Eastern Division, in Albert 
(. Bailey, Daniel K. Bailey and The National City Bank of 
Cleveland, FE-xrs., Last Will and Testament of Eugene R. 
Bailey, Deceased v. The United States of America. Law 
No. 18118. 


Insurance Company—Taxability—Recovery Limited.— 
Home Title Insurance Company was taxable as an insur- 
ance company for 1927 under Section 246 of the Revenue 
Act of 1926. It was not taxable on fees and charges which 
did not represent either investment income or underwrit- 
ing income, and which represented about 20 per cent of its 
gross income. The deductions allowed by Section 247 
should not be reduced by way of allocation as to the tax- 
exempt income, Section 24(a)(5) of the 1934 Act not being 
retroactive or declaratory of prior law. 


Recovery is limited to that part of the determined over- 
payment which represents taxes paid within three years 
before the filing of refund claim on December 15, 1931, 
less amount refunded in 1932 in partial allowance of such 
claim. The claim filed in 1931 was not an amendment or 
enlargement of one filed in 1929 which was rejected in full. 
—U. S. District Court, Eastern Dist. of New York, in 
Louis H. Pink, Supt. of Insurance, State of New York, as 
Rehabilitator of Home Title Insurance Company v. United 
States of America. 


Losses—Sale to Trust by Grantor.—A loss was deductible 
on a sale made by taxpayer in 1932 to a trust created by 
her, of which she and her mother were beneficiaries, and 
as to which she reserved a power of appointment by will 
and right to withdraw a certain amount of corpus with the 
consent of the co-beneficiary and trustee. The selling price 
approximated the fair market value at the time of the sale 
and the sale was bona fide —U. S. District Court, Dist. of 
Massachusetts, in Sumner Pingree and Mary [Weld Pingree 

Thomas B. Hassett, Former Acting Collector of Internal 
Revenue. law No. 6614. 


Refund Claims—1917 Taxes—Timeliness.—Taxpayers 
filed timely claims for credit and for refund with respect to 
their 1917 taxes. These were audited simultaneously and 
partially allowed by the issuance of certificates of over- 
assessments during 1923. Although the certificates of over- 
assessment did not specifically mention that the claims for 
refund had been passed upon, the Commissioner so in- 
formed the taxpayers when he denied their request in 1929 
for a reopening and reconsideration of their claims for re- 
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fund. Suit commenced in 1935 is therefore dismissed as not 
being filed within the two-year period after rejection of the 
refund claims.—U. S. District Court, District of Massachu 
setts, in Harold S. Edwards v. John F. Malley, Former Col 
lector. Francis Vernon Barnby v. Same. Harold S. Edwards, 
Exr. u/w John Wilcock v. Same. James Garfield, Special 
Admr., Estate of Francis Willey v. Same. Law Nos. 6372, 
6919-6921. 


Reorganization Distribution under 1928 Act.—Petitioner 
was not taxable, under the 1928 Act, on shares of stock 
of the Patent Corporation, received by her from Develop- 
ment Company without surrender of her shares in the latte: 
corporation. The Development Company had acquired the 
Patent Corporation shares in exchange for patents, the 
Patent Corporation having been organized for the purpose 
of acquiring these patents and transferring them to North 
American, a corporation which wished to acquire the 
patents. Because petitioner’s father also had an interest 
in the patents, it was arranged that he should first acquire 
them from the Patent Corporation by acquiring all the 
Patent Corporation stock, liquidating the corporation, and 
transferring the patents to North American for $1,000,C00 
cash, all of which was done. It is held that the transfer 
of the patents to the Patent Corporation was a transfer in 
reorganization, and that the Board erred in disregarding 
the organization and dissolution of the Patent Corporation 
as not having been germane to the business of the transfer 
of the patents to North American. The Court points out 
that it was at the suggestion of the purchasing corporation 
that all the steps enumerated herein were taken, 

Reversing Board of Tax Appeals decision, 35 BTA 243, 
Dec. 9544.—U. S. Circuit Court of Appeals, Second Circuit, 
in Helen Sperry Lea v. Commissioner of Internal Revenue. 


Repealed Dividend Tax under NIRA.—Before the ef 
fective date of the NIRA, taxpaver’s directors voted “to 
declare a dividend of 80% payable as soon as convenient.” 
Taxpayer delayed selling bonds to raise part of the neces- 
sary funds because of a declining market, and shortly there- 
after, the bank moratorium delayed receipt of funds from 
a savings account. The Court holds that the dividend which 
was paid subsequent to the enactment of the Act (June 16, 
1933) is exempt from excise tax under Sec. 213 of the 
NIRA inasmuch as the provision merely made the payment 
date uncertain, but did not invalidate the declaration made 
hefore the Act.—U. S. Court of Claims, in Thompson Manu 
facturing Company v. The United States. No. 43525. 


Request for Prompt Assessment—Reorganization.— 
Short assessment period is applicable to the 1930 tax lia 
bility of a corporation which resolved, in December, 1930, 
to liquidate, and which completed the liquidation on Janu 
ary 16, 1931. Request for prompt assessment accompanied 
its return filed on March 12, 1931. Government’s contention 
that Sec. 275 (b), 1928 Act, applies only where corpora 
tion is contemplating, but has not completed, liquidation 
at the time the request is filed, is denied. 

Statutory merger of eight constituent corporations into 
a new or consolidated corporation was a reorganization 
under Sec. 112 (i) (1) of the 1928 Act. Petitioner cor- 
poration which owned stock in six of the constituent 
corporations, was a party to the reorganization and its 
exchange of such stock for cash and bonds in the new 
corporation was a partly tax-free reorganization transfe: 
U. S. Court of Claims, in [Villard T. White, et al., Re 
ceivers, Efa Operating Corp. No. 43488. 





Sale and Exchange of Stock—Taxable as One Transac- 
tion.— Pursuant to a plan of consolidation of corporations 
A and B into a third company, decedent sold some of his 
stock in corporation A to corporation B and exchanged 
the remainder for stock of the new consolidated company. 
It is held that the sale and exchange constituted one 
transaction upon which the entire gain is taxable. 


Reversing District Court decision.—U. S. Circuit Court 
of Appeals, Third Circuit, in The United States of America 
v. John T. Rodgers, Frank R. Macklin, Exrs., Will of James 
Macklin, Deceased. No. 6400, October Term, 1937. 
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Sale of Stock to Wife—Loss Denied—Joint Return.—In 
a transaction in 1932, taxpayer-husband sold certain of his 
stocks which were purchased by his wife through the same 
broker. Payment was made by a check drawn on a joint 
account (signature of spouse was not shown), the net pro- 
ceeds were deposited in the joint account, and a loss de- 
ducted in the joint return. The Court, in denying the 
deduction, refused to follow the test indicated by the Board 
of Tax Appeals—the wife’s financial ability to make the 
purchase—but held instead that the test was by the char- 
acter of the funds used and by what really happened. The 
transaction therefore amounted to one in which the tax- 
payer-husband was dealing with himself, and no deductible 
loss was sustained—U. S. District Court, Dist. of Mary- 
land, in Emory H. Niles and Charles E. Cockey, Administrators 
c. t. s.. Estate of Leroy L. Andrews v. Lewis M. Milbourne, 
Individually and as Collector of Internal Revenue, District of 
Maryland. Law No, 6150. 


Statute of Limitations on Suits—Additional Deficiency 
Found by Board.—Taxpayer sues to recover an overpay- 
ment of 1928 taxes determined by the Board pursuant to 
mandate of the upper court. The Board in the determina- 
tion also found deficiencies for 1927 and 1929. The Com- 
missioner applied the overpayment against the deficiency. 
When taxpayer appealed from the original decision, it filed 
no bond and therefore paid the deficiency. It now contends 
that the provisions of the 1926 and 1928 Acts suspending 
the period for making assessments where a proceeding is 
pending before the Board do not apply where the tax is 
paid instead of an appeal bond being filed, and that the 1927 
and 1929 deficiencies were barred. The Court overrules 
this contention. 


The determination of the Board, pursuant to remanding, 
of larger deficiencies than those asserted in the deficiency 
letter was not barred by the statute of limitations although 
taxpayer paid the original deficiency pending appeal, and 
although the Commissioner did not assert an additional 
deficiency at the Board hearing. Therefore, the credit of 
the 1928 overpayment against the deficiencies for the other 
years was not barred. 


The fact that the deficiency was paid and no further de- 
ficiency letter was sent or no additional deficiency was 
asserted before the Board, did not preclude the Board from 
determining additional deficiencies for the years involved. 


The assessments were timely and within the suspended 
statute of limitations under Secs. 277 (b) of the 1926 Act 
and 277 of the 1928 Act. 


There was no account stated and taxpayer cannot re- 
cover on that ground.—U, S. Court of Claims, in Olds & 
IVhipple, Inc. v. The United States. No. 43748. 


Stock Debentures Received Pursuant to a Plan of Re- 
organization—Status of Cash Dividend Received There- 
after.—The stockholders of M corporation received cash, 
and stock and debentures of N corporation in exchange 
for their M company stock. M transferred all of its assets 
to N and dissolved. It is held, upon the facts, that the 
transaction was a reorganization within the meaning of 
Sec. 112 of the 1928 Act and not a liquidation. There- 
fore, the stock and debentures of N did not constitute a 
taxable liquidating dividend in the hands of the recipients. 
It is held further that a cash distribution paid subsequent 
to the merger was an ordinary dividend of N and not a 
liquidating dividend of M. 

Affirming Board of Tax Appeals decision, 34 BTA 1206. 
Dec. 9504.—U. S. Circuit Court of Appeals, Fourth Circuit. 
in Guy T. Helvering, Commissioner of Internal Revenue <z 
H. B. Leary, Sr. No. 4212, September Term, 1937. 


Subsidy Received from State—Taxable Status.—Subsidyv 
received by private corporation from the State of Mary- 
land for the maintenance of a public ferry constitutes 
additional income and is not a contribution to capital. 
The subsidy is taxable to a private corporation inasmuch 
as the receipt thereof from a state does not clothe it with 
immunity from taxation. 


Reversing Board of Tax Appeals memorandum opinion. 
—U. S. Circuit Court of Appeals, Fourth Circuit, in Guy 
T. Helvering, Commissioner of Internal Revenue v. Claiborne- 
Annapolis Ferry Company of Annapolis, Md. No. 4210, 
September Term, 1937. 
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Syndicates as Associations.—Syndicates to acquire real 
estate and resell it at a profit were not associations but 
joint ventures, the members of which are taxable as in- 
dividuals and, being so taxable, have the right each year to 
deduct their proportionate share of the operating losses of 
such syndicates. 

Affirming 33 BTA 830, Dec. 9187.—U. S. Circuit Court of 
Appeals, Ninth Circuit, in Commissioner of Internal Revenue 
v. Mark L. Gerstle. No. 8426. 


Syndicate or Association.—A stock-operating syndicate 
was not an association. It was formed by 65 individuals 
and companies in 1929 for the purpose of buying and sell- 
ing stock of the Coca-Cola‘’Company. The manager was 
authorized to buy and sell “for the account of each sub- 
scriber,’’ a certain number of shares provided in the agree- 
ment. The manager was given broad discretionary powers. 
The maximum duration of the syndicate was to be one 
year. It is held that the relationship between each sub- 
scriber was that of principal and agent and that the syn- 
dicate was not an association and not taxable as a corporation. 


Affirming Board of Tax Appeals decision, 35 BTA 1031, 
Dec. 9643.—U. S. Circuit Court of Appeals, Fifth Circuit, in 
Commissioner of Internal Revenue v. N. B. Whitcomb Coca- 
Cola Syndicate, Trust Company of Georgia, Syndicate Man- 
ager. No. 8672. 


Taxable Dividend Distributions—Assets of Old Company 
Transferred to New.—In a reorganization in 1929 in which 
no gain or loss was recognized, corporation A, although 
continuing to do business, transferred 60 per cent of its 
assets, including an account known thereafter as “Trans- 
ferred surplus” to corporation B. Subsequently PB made 
distributions greatly in excess of its earnings. It is held 
that the profits of corporation A became the profits of cor- 
poration B, and that the distributions received by the tax- 
payer from B were taxable dividends in their entirety.— 
U. S. District Court, Eastern District of Pennsylvania, in 
John Hampton Barnes v. United States of America. No. 19208, 
October Term, 1935. 


Taxes under Cotton Control Act—Parties to Suit— 
Co-Partnership.—The plaintiff, the owner of cotton to be 
ginned, voluntarily paid processing taxes for the crop vear 
1934-1935, which were assessed against the ginner and for 
which the ginner was held to be primarily liable. On a 
suit to recover such taxes, voluntarily paid by the plaintiff, 
the Court holds that the plaintiff is not a proper party to 
bring suit. “Payment of taxes by a stranger, a mere volun- 
teer * * * cannot be made the foundation of any right or 
claim on the part of such third person.” 


Reversing District Court decision.—U. S. Circuit Court 
of Appeals, Tenth Circuit, in S. P. Vidol, Collector of In- 
ternal Revenue, District of New Mexico v. Stahmann Farms, 
a Co-Parinership Composed of D. F’. Stahmann, Anna M. 
Stahmann and Jovce F. Stahmann. No. 1568, September 
Term, 1937. 


Tobacco Tax—Exported Articles. — Certain cigarettes 
and tobacco products were delivered to a common carrier 
for export, but were stolen before reaching the port of ex- 
port. Proof of export not being submitted, the products 
are subject to an excise tax on their manufacture, being 
precluded from the exemption granted products actually 
exported. 


Affirming District Court decision reported at 37-2 ustec 
7 9311.—U. S. Circuit Court of Appeals. Fourth Circuit, in 
R. J. Reynolds, Tobacco Company v. C. H. Robertson, Collec- 
tor of Internal Revenue, District of North Carolina. No. 4201. 


Trust Income—Taxability—Grantor’s Status.—Trust in- 
strument is construed as not giving the grantor power to 
revest in herself title to any part of the corpus except upon 
written notice delivered to the trustee during the preced- 
ing calendar year. Therefore no part of the income of the 
trust is taxable in 1929 where there was no notice in the 
preceding vear of intention to revoke, and where no part 
of the 1929 income could be used or accumulated in 1929 
for the grantor’s benefit—U. S. District Court, Southern 
Dist. of Ohio, Western Division, in Hannah G. Stroop v. 
The United States of America. No. 841. 
















































































































































































































































































































































































































































































































































































































































































Estate Tax—Annuity Contracts—Includibility—Reserva- 
tion of Life Interest—Transfer Not in Contemplation of 
Death.—(1) (A) Decedent during his lifetime purchased, 
for lump sum payments, two certain annuity contracts. 
The annuities were payable to decedent as long as he 
should live and at his death were payable to his wife during 
the term of her life if she should survive him. The annuity 
contracts were irrevocable. The wife survived decedent. 
It is held that the commuted value of the annuities payable 
to decedent’s wife should not be included as a part of de- 
cedent’s gross estate. Guaranty Trust Co. of New York, 
Executor, 16 B. T. A. 314, is distinguished because that case 
involved annuity contracts which were essentially equiva- 
lent to revocable trusts. (B) Decedent during his lifetime 
purchased an investment annuity contract for a single lump 
sum payment. The annuity was payable to decedent during 
his lifetime and upon his death a so-called death refund of 
$20,000 was payable to his executors or administrators, The 
fund however was to be left with the insurance company as 
long as decedent’s wife should live and 3 per cent interest 
thereon was to be paid to her annually during her lifetime. 
The contract reserved to decedent the right to change the 
beneficiary. It is held that the contract was an annuity 
contract and not an insurance policy, and the full value of 
the $20,000 death refund is includible as a part of decedent’s 
gross estate and none of it is exempt under the provisions 
of section 302 (g), Revenue Act of 1926. Old Colony Trust 
Co. et al., Executors, 37 BTA 65, followed. 

(2) On August 10, 1928 (prior to the amending provi- 
sions of Joint Resolution of March 3, 1931, and Sec. 803(a), 
1932 Act), decedent executed a deed of trust by which he 
conveyed certain property to a trustee in trust to pay the income 
for life to decedent, with remainder over the corpus to certain 
named beneficiaries. The trust was irrevocable and was 
not executed in contemplation of death, Decedent died 
December 15, 1933. It is held that the value of the trust 
property at decedent’s death is not includible as a part of 
his gross estate. Hassett v. Welch, — U. S. — (Feb. 28, 
1938) [384 CCH § 9140].—Chemical Bank & Trust Company 
and John G. Saxe, Exrs., Estate of Frank J. Saxe, Deceased 


v. Commissioner, Decision 9981 [CCH]; Docket 79276. 37 
BTA —, No. 80. 


Improvements by Lessee—Income to Lessor.—Petitioner, 
with co-owners, leased realty for a term of 20 years, 
7 months, with options to the lessee to renew for second, 
third, and fourth terms of 21 years for each renewal term, 
without any increase in rent based upon any added value 
to the property due to the erection of a building. The 
original term ran from October 1, 1923, to April 30, 1944. 
In April, 1925, a sublessee completed construction of a 
building on the leased premises at a cost of $485,455 and 
this building then became the property of the lessors. The 
building had an estimated life of 30 years to April, 1935. 
For the taxable years 1931 and 1932, respondent determined 
that petitioner realized income in the amount of his pro- 
portionate interest in the depreciated value of the building 
at the end of the original term of the Tease, 20 years, 
7 months, spread over 20 years pursuant to article 63 (b) 
of Regulations 74. Petitioner alleges error and asserts 
that he realized no income. It is held: 


_ (1) It is a question of fact whether a lessor realizes 
income from improvements made by a lessee. 


(2) Whether the lessor realizes income can not be deter- 
mined for purposes of taxation until the lessee has elected 
to either renew a lease or not to renew, where the creation 
of one renewal term will put the date of termination of the 
lease beyond the depreciated life of the building con- 
structed by the lessee. 


(3) In determining the depreciated value of the building 
at the termination of the lease pursuant to article 63 (b), 
respondent erred in not considering the lessee’s right to 
renew because in this proceeding the creation of one 
renewal term of the lease under the option to renew would 
put the date of termination of the lease beyond the depreci- 
ated life of the building —Julian B. Hart v. Commissioner, 
agers 9956 [CCH]; Dockets 75030, 78877. 37 BTA —, 
No. 54. 
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Incorporated Talent—Assigned Royalty Contracts—Tax- 
ability under 1932 Act.—The petitioner, a cartoonist and 
president and owner of all the stock of a corporation formed 
in 1924, agreed to furnish it certain cartoons each week for 
a stipulated monthly compensation. The corporation there- 
upon for a minimum weekly consideration gave a syndicate 
the right to use the cartoons for syndication purposes. 
The minimum amount received by the corporation annually 
from the syndicate was greatly in excess of the stipulated 
compensation paid petitioner. It is held that the situation 
was not so exceptional as to require in 1932 the disregard 
of the separate entity of the corporation and the taxing 
to petitioner of the amount received by the corporation 
from the syndicate. 


Petitioner had royalty contracts with third parties 
respecting the use of cartoons in their business. During 
the taxable year he assigned these contracts to a controlled 
corporation by whom he was employed. It is held that 
the royalties paid in 1932 pursuant to the contracts did not 
constitute income to the petitioner.—Fontaine Fox v. Com- 
ge Decision 9942 [CCH]; Docket 78834. 37 BTA 
—, No. 41. 


Joint Return—No Offset of Wife’s Stock-Sale Gain by 
Husband’s Stock-Sale Loss—Worthless Stock and Bad 
Debt Allowance—Residence Acquired by Gift—Deprecia- 
tion Disallowed.—In applying the limitation on stock losses 
provided for in section 23(r)(1), Revenue Act of 1932, in 
a case where husband and wife file a single joint return, 
it is held that the losses of one spouse who had no gain 
from the sale or exchange of similar securities may not be 
used to offset the gains of the other. Pierce, 37 BTA —, 
No. 34 followed. 


Petitioner, Robert H. Montgomery, who had a hobby 
of trees, became convinced in 1930 that a profitable busi- 
ness could be operated in growing rare and unusual varie- 
ties of evergreens called conifers. He caused a corporation 
to be organized to engage in such a business and acquired 
all of its capital stock. The corporation immediately 
entered into the purchase and growing of such evergreens 
and the sale of them for a profit wherever it could. It is 
held that petitioner’s investment in the stock of the corpo- 
ration was a transaction entered into for profit, and peti- 
tioner is entitled to deduct his loss in 1933 when the stock 
of the corporation became worthless. It is held, further, 
that certain bonds of the corporation purchased by peti- 
tioner and cash advances made by petitioner to the corpo- 
ration were bona fide loans, and petitioner is entitled to 
take as a deduction from his gross income in 1933 the 
remaining unpaid amounts due him after the complete 
liquidation of the corporation, as debts ascertained to be 
worthless and charged off in the taxable year. 


Petitioner in 1932 acquired by gift from his wife a house 
previously occupied by them as their winter residence in 
Florida. He immediately offered it either for rent or sale. 
It remained vacant until 1935 when it was sold. It is held 
that petitioner is not entitled to deduct depreciation and 
maintenance charges on the house during the taxable year 
1933, as the house was not used in any trade or business 
then being carried on by petitioner. Likewise, expenses 
for advertising and maintenance were not deductible.— 
Robert H. Montgomery and Lois C. Montgomery v. Commis- 
sioner, Decision 9936 [CCH]; Docket 85542. 37 BTA —, 
No. 35. 


Loss Allowed to Husband on Sale of Securities Acquired 
by Wife’s Gift—A wife gave to her husband certain invest- 
ment securities which both had decided not to keep as 
investments, for two purposes: (1) To permit the husband 
to sell the securities and keep the proceeds, which he 
needed at the time, and (2) to enable the husband to take 
a capital net loss on the transaction for income tax pur- 
poses, his income being greater than his wife’s for the 
taxable vear. The securities, which had cost the donor 
$31,594.63, were sold by the donee for $4,542.10. It is held 
that the transaction was one entered into for profit within 
the meaning of section 23(e)(2) of the Revenue Act of 
1932—Laurence Arnold Tanzer v. Commissioner, Deci- 
sion 9937 [CCH]; Docket 81355. 37 BTA —, No. 36. 
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Losses—Insurance Policy in Insolvent Company.—A fter 
certain 20-payment life insurance policies had been fully 
paid up the insured designated beneficiaries “without power 
of revocation.” Thereafter, the insurance company became 
insolvent and receivers were appointed by the court. It is 
held that the cash surrender value of the policies is not 
deductible from the income of the insured as a realized 
loss under section 23(e), Revenue Act of 1932.—Robert H. 
Morse v. Commissioner, Decision 9960 [CCH]; Docket 86551. 
37 BTA —, No. 59. 


Partner’s Share of Unpaid Fees for Services Performed 
in Law Firm—Ordinary Income.—Petitioner assigned on 
December 18, 1931, for $10,500 all his interest in fees to 
become payable in the future to a dissolved law partnership 
in connection with matters of one client pursuant to an 
agreement of the same date made with one of his former 
law partners. On June 17, 1932, petitioner received the 
$10,500. Petitioner did not receive this amount as a recov- 
ery of capital contribution to the partnership or as com- 
pensation for his share of good will of the partnership. 
The amount represented payment to petitioner of his 
share of fees to be received for services he had performed 
while a member of the partnership. It is held the entire 
amount is taxable as ordinary income and not as capital 
gain under section 101, Revenue Act of 1932. It is held, 
further, that the amount was not a “capital asset” as defined 
in section 101 (c) (8).—Richard S. Doyle v. Commissioner, 
Decision 9950 [CCH]; Docket 82713. 37 BTA —, No. 49. 


Partnerships—Effect of Gains on Losses of Individual 
Partner under 1932 Act.—Where a petitioner shares in 
partnership profits, which were derived by it from the sale 
of non-capital-asset stocks and bonds, he may not offset 
such share of profits by losses personally sustained in the 
sale of similar assets in computing his individual net tax- 
able income. 


Commissions paid upon purchase and sale of securities, 
by one who is a trader in that business, are deductible as 
ordinary and necessary expenses. Following Winmill v. 
Commissioner (374 CCH $9590), reversing the Board on 
this point—Harry H. Neuberger v. Commissioner, Deci- 
sion 9932 [CCH]; Docket 78919. 37 BTA —, No. 33. 


Property Operated by Trustee for Bondholders— 
Deductibility of Interest and Depreciation.—The petitioner, 
acting under a bondholders’ agreement, bid in the security 
behind the bonds at a judicial sale under foreclosure pro- 
ceedings. Pending incorporation and transfer of the assets 
so acquired to a new corporation, petitioner operated the 
property under the bondholders’ agreement during the 
period November 8, 1933 to March 31, 1934. In determin- 
ing taxable income for the period he operated the property, 
petitioner accrued interest in an amount equal to the 
interest on the old mortgage and claimed a deduction there- 
for in his return. The amount so accrued was not paid by 
the petitioner. It is held that the agreement placed no 
obligation on the petitioner and the amount accrued does 
not meet the statutory requirement of interest on indebted- 
ness. Respondent’s allowance of depreciation is sustained 
for lack of evidence to show error.—Chester A. Sheppard, 
Trustee v. Commissioner, Decision 9943 [CCH]; Docket 87430. 
37 BTA —, No. 42. 


Real Estate Taxes—Deductibility in Year Paid.—Delivery 
of funds to a bank, an authorized deputy collector of taxes, 
for payment of taxes, the amount of which was not then 
known, assessed, due, or payable, did not constitute pay- 
ment of taxes and did not entitle the petitioner to a deduc- 
tion for taxes paid in that year. The Commissioner 
correctly allowed the deduction for the following year in 
which the taxes were for the first time determined and paid. 
[From the opinion:] “The petitioner did not pay the taxes 
in 1929. It appears that payment at that time was im- 
possible because the amount was not known and no one 
had authority to receive any amount from him in 1929 
as payment of real estate taxes for 1928. The bank, al- 
though a deputy collector, had no authority to accept the 
$9,000 as payment of taxes, and it merely accepted the 
amount in trust for the purpose of paying the taxes at a 
later date upon presentation of the tax bills. Those bills 
were not presented or paid until 1930. The bank was no 
more than agent or trustee for the petitioner in holding 
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the funds during the interim. Arthur T. Galt, 31 BTA 
930. The statute limited the power of the bank as deputy 
to the collection of taxes ‘levied or assessed.’ The taxes 
for 1928 had not been levied or assessed in 1929 and the 
bank had no authority at that time to collect the money 
as an actual discharge of the 1928 taxes. The deduction 
is allowed only when there has been payment to the tax 
collecting authority. Payment means the discharge of a 
debt or obligation, and payment of taxes means payment 
to a properly designated officer who, at the time of the 
payment, has authority to receive it as tax in discharge of 
the debt or obligation. 


“The facts upon which the petitioner relies to show his 
right to deduct for 1930 a portion of the amount which 
he deposited in that year far payment of his taxes for 1929 
are, if possible, less favorable than those pertaining to the 
alleged deduction for 1929. Before the bank could use the 
money to pay the taxes for 1929, it was closed and ceased 
to be a deputy collector. The money was never used for 
payment of the petitioner’s taxes, but was eventually re- 
turned to him. After his tax bills had been presented in 
1931, he paid them with other funds. That did not entitle 
him to a deduction of that amount for 1930.’ — Edward 
Hagelin v. Commissioner, Decision 9903 [CCH]; Docket 70208. 
37 BTA —, No. 2. 


Repossessed Real Estate—Gain—Method of Computation. 
—The Commissioner did not err in computing income in 
accordance with the second paragraph of article 354 of 
Regulations 74 (deferred-payment sale of real property not 
on installment basis) where, after negotiating contracts for 
sales of real estate and receiving partial payments not re- 
ported as income in prior years, the properties were 
repossessed in the taxable year. Section 44(d) of the 
Revenue Act of 1928 (gain or loss upon disposition of 
installment obligations) is not applicable, inasmuch as the 
petitioner did not use the installment basis of reporting his 
income.— Joseph Frost v. Commissioner, Decision 9929 
[CCH]; Docket 73712. 37 BTA —, No. 28. 


Sale of Timber Lands—Held Sale of Capital Assets— 
Trust Income Not Taxable to Grantor.—(1) Where timber 
lands were held for investment purposes and in order to 
liquidate his investment the owner contracted with logging 
companies to cut, remove, and sell the timber, it is held 
that the owner was not in the business of buying and 
selling timber and therefore the timber sold constituted 
capital assets within the meaning of section 117(b) of the 
Revenue Act of 1934. 


(2) Income of three trusts held not taxable to grantor 
under sections 166 or 167, Revenue Act of 1934, although 
one of them contained a possibility of reverter if the bene- 
ficiary should die before reaching the age of 30 and before 
the death of the grantor.—William E. Boeing v. Commis- 
ge Decision 9927 [CCH]; Docket 88167. 37 BTA —, 

0. 26. 


Sec. 104, 1932 Act—Accumulation of Surplus to Evade 
Surtaxes—Not Applicable to Petitioner Corporation.—Pe- 
titioner was formed in 1932 by the incorporation of a suc- 
cessful partnership which had been in the tobacco business 
many years, At the time of the incorporation, the partners 
contributed cash and securities from their personal estates 
in an endeavor to have the company formed with what they 
considered to be the necessary capitalization ($4,000,000). 
Petitioner required a large amount of liquid capital to pur- 
chase and process tobacco and to finance its customers. 
During the taxable year 1932, petitioner sustained losses in 
its business operations but had income in the form of divi- 
dends and interest on its securities. The surplus at the 
close of the taxable year, based on cost of securities, was 
over $2,000,000, but, on the basis of market value of securi- 
ties, the surplus was negligible. At the end of each year, 
petitioner consistently “wrote-up” or “wrote-down” the se- 
curities to show market value as book value, reflecting any 
adjustment in book surplus. The corporation paid no divi- 
dends and the officers of the corporation honestly believed 
that all of the capital and surplus would be required for the 
proper conduct of its tobacco business as soon as the busi- 
ness recovered from the effects of the depression which 
began in 1929. The capital available in the taxable year 
was no greater than at the time of organization ten years 
before, when the business experienced its most prosperous 
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years. A partner testified that the corporation took over 
the business and assets of the partnership in order to limit 
liability of the partners and to remove danger of liquidation 
of the partnership in the event of death of a partner, and 
that tax benefits were not considered. 


The Board, in holding that the petitioner was not formed 
nor availed of in the taxable year for the purpose of pre- 
venting the imposition of the surtax upon its shareholders 
through the medium of permitting its gains and profits to 
accumulate instead of being divided or distributed, pointed 
out that the petitioner was not a mere holding or invest- 
ment company, but regularly carried on a business; that in 
determining whether accumulations are beyond the reason- 
able needs of a business, section 104 (b), Revenue Act of 
1932, sets up a practical rather than a theoretical test, and 
it is erroneous to compute a surplus based on cost of assets 
when those assets are useful to the business only to the 
extent of their lower market value; and that in determining 
the purpose for which the petitioner was formed, testimony 
may not be disregarded in view of the impressiveness of the 
witness and the fact that his testimony was reasonable and 
not inconsistent with but was corroborated by other evi- 
dence, 

llarron dissents, with opinion to the effect that petitioner 
violated the provisions of section 104 because the facts show 
that it had permitted its gains or profits to accumulate 
beyond the reasonable needs of its business, Petitioner’s 
working capital was in excess of its needs, and mere writing- 
down of the securities does not affect the earned surplus 
available for dividends although book surplus was almost 
eliminated. Further, that the partners’ contribution of addi- 
tional income-producing securities to the corporation, the 
practice of permitting the interest and dividends on its se- 
curities to accumulate with very little distribution there- 
from, and the fact that no sale had ever been made to a 
subsidiary corporation to which petitioner had loaned 
$800,000 in 1922, indicated that petitioner had become a 
holding company even though engaged in the tobacco busi- 
ness.—C. I. Spitsner & Son, Inc. v. Commissioner of Internal 


Revenue, Decision 9979 [CCH]; Docket 80744. 37 BTA —, 
No. 78. 


Stock Rights as Securities in Reorganization.—The peti- 
tioner exchanged shares of stock for rights, unlimited as 
to time, to purchase shares in a new corporation, pursuant 
to a plan of reorganization, which rights he recognized had 
value after such exchange and were sold by him in the year 
following. It is held that such rights were “securities” 
within the meaning of section 112(b)(3) of the Revenue 
Act of 1932; therefore, having been received in a nontaxable 
reorganization, the exchange was not such an “identifiable 
event” as would give rise to worthlessness, entitling the 
petitioner to a deduction therefor in the year of such 
exchange.—E. P. Raymond v. Commissioner, Decision 9964 


|CCH]; Docket 86251. 37 BTA —, No. 63. 


Surrender of Option—Payments to Grantor—Taxability. 
—On July 7, 1930, petitioner entered into a contract which 
provided that certain option rights could be retained by the 
holder of the option from year to year until 1935, the 
holder of the option to pay $300,000 on August 1, 1930, and 
$125,000 on each August 1 thereafter until August 1, 1934. 
These payments were to be credited against the purchase 
price if the option were exercised. Taxpayer treated the 
payments for 1930 and 1931 as nontaxable income in re- 
turns for those years, but, upon surrender of the option, 
filed amended returns and reported the payments as income 
in the respective years in which received. It is held that 
the payments received in 1930 and 1931 were income in 1933, 
when the option was surrendered.—Virginia Iron, Coal & 
Coke Company wv. Commissioner, Decision 9930 [CCH]; 
Docket 87010. 37 BTA —, No. 29. 


Tax-Free Transfer of Lease—Unamortized Lease Ex- 
penses.— Where taxpayer and others as lessors gave a lease 
which was later assigned by them to a corporation for its 
stocks and bonds, so that there was a nontaxable exchange, 
the unamortized expenses of procuring the lease (including 
the unexhausted cost of the buildings demolished by the 
lessee) are not deductible in the year of the exchange 
(1933), but become part of the cost of the stocks and bonds 
received. The Board indicated that had there been a cash 
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sale of the lease, the amount would have been deductible.— 
Beatrice Post Candler v. Commissioner, Decision 9955-A 
[CCH]; Docket 85713. Memorandum opinion. 


Transfer to Controlled Corporation—Basis of Trans- 
feree’s Loss.—(1) Four individuals transferred property to 
petitioner in exchange for all of its capital stock. The 
variation between the percentage of the value of assets 
transferred and the percentage of stock received by each 
is less than 1 per cent in each instance. It is held that 
each transferor received stock in the petitioner corporation 
in an amount substantially in proportion to his interest in 
the property prior to the exchange, and the exchange came 
within the nonrecognition provisions of section 112(b)(5), 
Revenue Act of 1928. 

(2) The petitioner in 1930 sold at a loss certain notes it 
had received in an exchange within the nonrecognition 
provisions of section 112(b)(5), 1928 Act. It is held that 
the basis of the notes to petitioner is the same as it would 
have been in the hands of the transferors pursuant to 
section 113(a) (8), so that the petitioner sustained a loss in the 
taxable year in the amount claimed—The Gladstone Corpo- 
ration v. Commissioner, Decision 9926 [CCH]; Docket 68333. 
37 BTA —, No. 25. 


Trust Income—Grantor’s Taxability—(1) Where a tax- 
payer creates trusts under which he appoints himself as a 
co-trustee and gives to himself the sole power to invest 
and reinvest surplus income of the trust and to vote stock 
conveyed to the trust; and where the trust is irrevocable 
for a period of five years after which time it may be termi- 
nated by the grantor and the corpus of the trust returned; 
and where the trust is terminated in a year other than the 
taxable year and the corpus returned to him is only the 
original corpus and not the investments acquired from 
accumulated income, it is held that income of the trust is 
not taxable to grantor under section 167 (a) (1) or (2), 
Revenue Act of 1932, or under respondent’s theory that 
grantor had not divested himself of control over securities 
he transferred to the trust. Section 166 is not applicable 
since grantor had no power in taxable year in any way 
to revest in himself any part of the corpus. 

(2) Where income of trusts is payable to wife of grantor 
of trusts, and trusts do not require that she expend the 
income in any way, but at suggestion of grantor, she ap- 
plies part of the income from the trust to fully pay pre- 
miums on life insurance policies on grantor’s life, it is 
held that such income is taxable to the petitioner (grantor) 
under the express terms of section 167 (a) (3), Revenue 
Act of 1932. 

(3) Where wife voluntarily expends, income she receives 
from trusts for household, for children, two adult and one 
minor, no requirement for such expenditures appearing in 
the trusts and no agreement with grantor to make the 
expenditures in evidence, it is held that petitioner (grantor) 
is not taxable on income used for such expenditures. 
Douglas v. Willcuts, 296 U. S. 1, distinguished—Henry A. B. 
Dunning v. Commissioner, Decision 9900 [CCH]; Docket 
83459. 36 BTA —, No. 178. 


Wife’s Non-Capital-Asset Losses—1932 Act—Deduction 
on Joint Return.—Husband and wife filed a joint income 
tax return. The husband realized profits in 1933 from sales 
of securities held less than two years but sustained no 
losses from such sales. The wife sustained losses in the 
taxable year from such sales but realized no profits from 
like sales. It is held that under section 23(r)(1), Revenue 
Act of 1932, the wife can not deduct the loss from her gross 
income, nor can the husband, in a joint return, offset the 
wife’s loss against his profits. The Board considers that 
part of Article 51-1 of Regulations 86 which provides that 
“If the income of each is included in a single joint return, 
the tax is computed on the aggregate income and all deduc 
tions and credits to which either is entitled shall be taken 
from such aggregate income.”—H. Denny Pierce and Alma 
C. Pierce v. Commissioner, Decisions 9935 [CCH]; Docket 
84509. 37 BTA —, No. 34. 


Rulings of the Bureau of Internal Revenue 


Bad Debts—Uncollectible Deficiency upon Sale of Mort- 
gaged or Pledged Property.—Where in the taxable year 
1934 mortgaged real property situated in New York was, 
upon foreclosure sale, bid in by the mortgagee at less than 
the mortgage indebtedness and a deficiency judgment was 
not and could no longer be obtained under State law, a 
deduction for a bad debt is allowable to the mortgagee for 
such year to the extent that his basis of the mortgage 
indebtedness exceeds the foreclosure sale proceeds, pro- 
vided the debt was charged off within that taxable year. 

In addition, loss or gain is realized by the mortgagee 
under article 23(k)-3 of Regulations 86 for the taxable year 
in which the acquisition of the property by the mortgagee 
becomes absolute and indefeasible.—G, C. M. 19573, 1938-14- 
9275 ‘tp: 5). 


Corporation Returns.—A Connecticut corporation which 
has complied with the State statutory requirements in order 
to obtain a certificate of organization, if not otherwise ex- 
empt, is required to file a return for Federal income tax 
purposes.—G. C. M. 19714, 1938-11-9237 (p. 3). 


Credit for Taxes—Analysis.—In view of the decision of 
the United States Supreme Court in Biddle v. Commiss‘oner 
(58 Sup. Ct., 379, Ct. D. 1303, I. R. B. 1938-5, 11), in which 
it was held that a citizen of the United States who receives 
dividends from a British corporation is not entitled to a 
credit for the British income taxes paid by the corporation 
which are “appropriate” to such dividends, and that such 
taxes are not deductible in computing the net income of 
the taxpayer, S. M. 3040 (C. B. IV-1, 198 (1925)) is revoked, 
and S. M. 5363 (C. B. V-1, 89 (1926)) and G. C. M. 3179 
(C. B. VII-1 240 (1928)) are modified. 


Recommended that I. T. 2401 (C. B. VII-1, 126 (1928)) 
he revoked —G. C. M. 19902, 1938-16-9301 (p. 14). 


Deductions from Gross Income—Business Expenses.— 
\n employer who made lump sum payments during the tax- 
able year 1937 in accordance with the provisions of section 
108.18(4) of the Wisconsin unemployment reserves and 
compensation act, as amended, is entitled to deduct such 
payments as ordinary and necessary business expenses for 
that year, regardless of whether his books of account are 
kept on the cash receipts and disbursements basis or on 


the accrual basis.— I. T. 3177, 1938-14-9272 (p. 2). 


Deductions from Gross Income—Business Expenses— 
Baseball Uniforms.—Expenditures by baseball players for 
the purchase of baseball uniforms used solely in the wear- 
cr’s business are allowable deductions from gross income. 

Recommended that I. T. 1488 (C. B. I-2, 145 (1922)) be 
modified —G. C. M. 19790, 1938-13-9258 (p. 3). 


Deductions from Gross Income—Business Expenses— 
Jockeys’ Uniforms.—Expenditures by jockeys for purchas- 
ing and cleaning riding apparel used solely in the performance 
of their duties are allowable deductions from gross income 
under section 23(a) of the Revenue Act of 1936.—G. C. M. 
19662, 1938-13-9257 (p. 2). 


Deductions from Gross Income—Maine Liquor Taxes.— 
The liquor taxes imposed by the State of Maine under 
chapters 1 and 245, public laws of 1937, are allowable de- 
ductions as taxes in the return of the purchaser of the 
liquor from the Maine State Liquor Commission.—I. T. 


3178, 1938-14-9273 (p. 3) 


Exclusions from Gross Income—Compensation of State 
Officers and Employees.—The Federal Government has the 
power to tax compensation paid to persons appointed by 
State officers, pursuant to statute, for services rendered as 
liquidators and attorneys for insolvent banking and in- 
surance corporations, where the compensation is paid from 
corporate assets and not from funds belonging to the State. 
Exemption from federal taxation does not extend to every 
instrumentality which the State may see fit to employ but 
depends upon the nature of the undertaking —Ct. D. 1316, 
1938-12-9248 (p. 7). 


Exemption from Tax on Corporations—Religious, Chari- 
table, Scientific, Literary, and Educational Organizations 
and Community Chests.——The M Organization, which was 
incorporated for the purpose of promoting the science and 
art of medicine, the welfare, friendly relations, and unity 
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of the physicians of the State of R in elevating the stand- 
ards of medical education, is not entitled to exemption 
under section 101(6) of the Revenue Act of 1936, but is 
exempt as a business league under section 101(7) of that 
Act.—I. T. 3182, 1938-16-9297 (p. 2). 


Exemptions from Tax on Corporations—Social Clubs.— 
An organization otherwise entitled to exemption under 
section 101 (9) of the Revenue Act of 1936 and correspond- 
ing provisions of prior Revenue Acts will not be denied 
exemption merely because it sold at a profit real property 
used for club purposes in order to avoid a financial burden 
which it was unable to carry. —G. C. M. 19465, 1938-5-9173 
(p. 4). 


Gain or Loss—Basis—Property Transmitted at Death. 
—In view of the decision of the Board of Tax Appeals in 
William H. Slack, Jr.. v. Commissioner (36 B. T. A., 105, 
acquiescence, I. R. B. 1938-14, 1), holding that where, under 
the will of a decedent who died prior to March 1, 1913, real 
property was devised to a person subject to an intervening 
life estate and the property was sold in 1930 by the remain- 
derman after the death of the life tenant, the fair market 
value of the property on March 1, 1913 (which was greater 
than the value at decedent’s death), undiminished by the 
value of the life estate, constitutes the proper basis for 
determining gain or loss, it is recommended that O. D. 694 
(C. B. 3, 53 (1920)) be revoked and that IT. T. 1165 (C. B. 
T-1, 30 (1922) and I. T. 1622 (C. B. IT-1, (1923)) be modified. 
S. O. 35 (C. B. 3, 50 (1920)) is revoked and that I. T. 1165 
(C. B. I-1, 30 (1922)) and I. T. 1622 (C. B. LX-1, 136 (1930) ), 
G. C. M. 10260 (C. B. XI-1, 79 (1932)), G. C. M. 10698 (C. B 
XI-2, 106 (1932)), and all other rulings of this office in 
conflict with the Board decision are modified to conform 


therewith —G. C. M. 19884, 1938-15-9289 (p. 4). 


Gross Income—Definition.—W here an employer pays the 
amount of the employees’ tax imposed by section 801, Title 
VIII, of the Social Security Act without deduction from 
the employee’s wages, such payment constitutes additional 
compensation to the employee for federal income tax pur- 
poses and is deductible by the employer as a business ex- 
pense.—I. T. 3154, 1938-4-9156 (p. 32). 


Income and Excess-Profits Taxes.—The N Corporation, a 
real estate company which is a wholly-owned subsidiary of 


the M Corporation, an insolvent bank, is liable for the 
capital stock tax and is not entitled to the benefits of sec- 
tion 22 of the Act of March 1, 1879 (20 Stat., 327), since 
the subsidiary is not itself a bank which has ceased to do 
ee by reason of insolvency or bankruptcy.—C. S. T. 


, 1938-6-9189 (p. 14). 


Individual Returns.—Where American citizens are mar- 
ried in the Philippine Islands, reside there, and are subject 
to the community property laws of that country, the wife 
may file a separate return covering the income received 
from her paraphernal property. However, if the income 
from such property is added to the conjugal property, the 
income from such income may not be reported by her in 
a Peg return, 

I. 1297 (C. BR. 
1938- 13. 9245 (p. 2). 


Individual Returns—Form—Art. 51-2, Regulations 94 
Amended.—Article 51-2 of Regulations 94, relating to the 
form of return, is hereby amended by inserting after the 
first sentence thereof the following: 

For taxable years beginning after December 31, 1936, the 
return shall be on short Form 1040A if (1) the net income 
does not exceed $5,000 and is derived solely from interest, 
dividends and salaries, wages, commissions, bonuses, and 
other compensation for personal services, and (2) the tax- 
payer does not own a business or practice a profession on 
his own account and renders a return on the cash receipts 
and disbursements basis for the calendar year. 


Article 51-2 of Regulations 94 is further amended by 
striking out the parenthetical clause in the fifth sentence. 
Paragraph (b) of article 142-5 of Regulations 94, as 
amended by Treasury Decision 4791, approved January 14, 
1938 (1. R. B. 1938-4, 2), is hereby further amended by 


, 235 (1922)) modified.—I. T. 3173, 
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striking out of the first sentence thereof “on Form 
1040NB”; by striking out of the second sentence thereof 
“Form 1040NB,” and inserting in lieu thereof “Form 
1040NB(a)”; and by striking out of the third sentence 


thereof “Form 1040NB,” and inserting in lieu thereof “a 
return.” 


This Treasury decision is issued pursuant to the authority 


contained in section 62 of the Revenue Act of 1936.—T. D. 
4795, 1938-13-9267 (p. 3). 


Information at Source—Article 147-3 of Regulations 94 
Amended.—Article 147-3 of Regulations 94, relating to cases 
where no return of information is required, as amended, is 
amended by inserting the following immediately before the 
last paragraph thereof: 


(k) Amounts paid by the United States to persons in its 
service (civil, military, or naval) as an allowance for travel- 
ing expenses, including an allowance for meals and lodging, 
as, for example, a per diem allowance in lieu of subsistence, 
and amounts paid as reimbursements for traveling expenses. 


This Treasury decision is prescribed pursuant to the 
provisions of sections 62 and 147 of the Revenue Act of 
1936.—T. D. 4788, 1938-3-9149 (p. 7). 


Production, Etc., and Tax Payment on Wine—Regula- 
tions 7 (1930) Amended.—Pursuant to the authority con- 
ferred by section 3255 R. S., as amended (U. S. C., 1934 ed., 
Title 26, Supp. II, section 1176), the first paragraph of 
paragraph 317, page 106, Regulations 7, approved May 1, 
1930, is hereby amended to read as follows: 

Par. 317, Section 3255 R. S., as amended, authorizes the 
Commissioner, with the approval of the Secretary, to ex- 
empt distillers of brandy made exclusively from apples, 
peaches, grapes, oranges, pears, pineapples, apricots, ber- 
ries, plums, pawpaws, persimmons, prunes, figs, cherries, 
dates or citrus fruits (except lemons and limes) from any 
provision of the internal revenue laws relating to the manu- 
facture of spirits, except as to the tax thereon, when in his 
judgment it may seem expedient to do so. By virtue of this 
authority distillers producing brandy made exclusively from 
apples, peaches, grapes, oranges, pears, pineapples, apricots, 
berries, plums, pawpaws, persimmons, prunes, figs, cherries, 
dates or citrus fruits (except lemons and limes) are hereby 
exempted from the provisions of law enumerated herein.— 


T. D. 4793, 1938-8-9210 (p. 17). 


Recognition of Gain or Loss—Inclusions in Term “Prop- 
erty.”—The term “property” as used in section 112 (b) 6 
of the Revenue Act of 1936 includes money, and the re- 
ceipt of a liquidating dividend in money by a corporation 
under circumstances which meet the other requirements 


of that section is a tax-free transaction —G. C. M. 19435, 
1938-1-9121 (p. 4). 


Return of Income from Which Tax Was Withheld.—lf a 
taxpayer sells a tax-free covenant bond between interest 
dates and reports the accrued interest as income in his 
return, he will be allowed a credit for tax withheld at the 
source from such income, and the purchaser is not entitled 
to a credit for tax withheld upon any bond interest in 
excess of that reported in his return. 

O. D. 830 (C. B. 4, 232 (1921)) modified —I. T. 3175, 
1938-12-9247 (p. 4). 


Sale—Installment Basis—Estoppel.—A taxpayer report- 
ing the sale of one-fourth of an additional membership in 
the New York Stock Exchange as a closed cash transaction 
in 1929 and paying the tax accordingly is estopped to later 
claim that the sale was an installment transaction upon 
which he received only a portion of the purchase price in 
1929, where a change in treatment of the transaction would 
throw the balance received in 1930 into income for that year 
and enable the taxpayer to evade tax liability thereon, be- 


cause the 1930 return showed a net loss.—Ct. D. 1307, 1938- 
7-9196 (p. 6). 


Surtax on Personal Holding Companies.—An association 
organized in a quasi-corporate form which meets the tests 
for taxation as a corporation and which is otherwise within 
the definition of the term “personal holding company” con- 
tained in section 351 of the Revenue Act of 1934 is taxable 
under that section. In the computation of the tax, no 
allowance may be made for deficits existing at the begin- 
ning or end of the taxable year. 
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The tax liability of such an association as a personal 
holding company for 1934 can not now be affected by the 
inclusion of its adjusted net income in amended individual 
? of its members.——G. C. M. 19619, 1938-16-9298 
(p. 3). 

Tax on Non-Resident Alien Individuals.—A tax of only 
5 per cent is required to be withheld by a withholding agent 
in the United States from dividends paid to A, c/o a Canadian 
bank, the addressee being a British subject residing in Eng- 
land.—I. T. 3135, 1938-3-9145 (p. 7). 


Tax on Transportation of Oil by Pipe Line—Basis.— 
Transportation of oil by pipe line from the lease flow tanks, 
situated next to the wells on the leased land, to the refinery 
storage tanks, which were from one-fourth to one-half mile 
distant from the flow tanks, is subject to the tax imposed 
by section 731(a) of the Revenue Act of 1932, where the 
evidence clearly shows that the primary use of the storage 
tanks was in connection with the refinery. The portion of 
article 26 of Regulation 42 which exempts from the tax 
transportation by pipe line to tanks in the immediate vicin- 
ity of the wells must be limited to cases where that trans- 


portation is incidental to production.—Ct. D. 1326, 1938-15- 
9292 (p. 13). 


Taxes of Foreign Countries——Germany does not satisfy 
the similar credit requirement of section 131(a)3 of the 
Revenue Act of 1936.—I. T. 3174, 1938-12-9246 (p. 4). 


Taxes of Foreign Countries—Analysis of Credit for 
Taxes.—The tax imposed under section 19, Part III of the 
British Finance Act, 1937 (1 Edw. 8 and 1 Geo. 6, ch. 54), 
known as the “national defense contribution,” is an income 
tax within the meaning of section 131 of the Revenue Act 
of 1936.—I. T. 3171, 1938-10-9226 (p. 4). 


Transfers in Trust—Future Interests in Property.—Trans- 
fers to irrevocable trusts for the benefit of the donor’s chil- 
dren, with directions for accumulation of income until each 
beneficiary should become 21 years of age, when he should 
receive the income until he reached the age of 30 or until 
the death of the trustee, whichever first occurred, and for 
payment of corpus to the beneficiary if then living, and if 
not, to his issue or to the other beneficiaries, were not gifts 
of future interests in property within the meaning of section 
504 (b) of the Revenue Act of 1932.—Ct. D. 1310, 1938-9- 
9219 (p. 9). ae 


Transfers to irrevocable trusts for the benefit of the 
donor’s children, with directions that the trustee use the 
income for the support, maintenance, and education of the 
beneficiaries until each attained the age of 25 and pay un- 
expended income directly to the beneficiary, his issue, ap- 
pointees or distributees, were not gifts of future interests in 
property within the meaning of section 504 (b) of the Rev- 
enue Act of 1932.—Ct. D. 1311, 1938-9-9220 (p. 11). 


Withholding Tax at Source.—The provisions of the re- 
ciprocal tax convention entered into between the United 
States and Canada, ratified August 13, 1937 (T. D. 4766, 
I. R. B. XVI-42, 8 (1937)), are not applicable to non- 


resident alien residents of Newfoundland.—I. T. 3148, 
1938-1-9122 (p. 7). “ 7 z 


A domestic fiduciary is liable for the deduction of an 
income tax at the source of 10 per cent with respect to 
the distributable net income of a trust, including capital 
gains, from sources within the United States which is 
payable to a nonresident alien individual—I. T. 3160, 
1938-6-9185 (p. 5). 

* * # 

Under the reciprocal tax convention between the United 
States and Canada effective January 1, 1936, Canadian nom- 
inees or agents receiving fixed or determinable annual or 
periodical income for the account of nonresidents of Canada 
who are citizens or residents of the United States or cor- 
porations organized under the laws of the United States, 
must withhold an additional tax of 5 per cent or 10 per cent, 
as the case may be, unless disclosure is made on Form 1042 
to the United States Government of the names and ad- 
dresses of, and amounts of income received by, the actual 
owners. 

I. T. 3144 (I. R. B. XVI-50, 2 (1937)) modified.—I. T. 
3180, 1938-15-9288 (p. 2). 








